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\ 
PETITION OF WILLIAl\1:. CA \VLEY, LIQUIDATOR, 
ETC., FOR WRIT OF ERROR TO J1UDGMENT REN-
DERED ~IAY 16, 1938, BY THE CIRCUIT COURT 
OF THE COUN'llY OF ·FAIRFAX .. 
To the Honorable, the Chief J~tstice and the Justices oi the 
Supreme Co~trt of Appeals of Vi1·ginia :[ 
I. ·Your petitioner, William Cawley (hereinafter called 
plaintiff), Liquidator for Federal Depo~it Insurance Coi·-
poration which is receiver of the National! Bank of Herndon, 
hnmbly represents that he is aggTieved l?r a final judgment 
rendered on ~Iay 16, 1938, by the Circuit Court of the County 
of Fairfax in an action at law in whic~ Plaintiff was the 
plaintiff and one H. E. Hanes (hereinaften called Defendant) 
wasthe defendant. · I 
TI. The said action was brought by Plaintiff as holder of a 
negotiable note for $750.00 ag·ainst Defehdant as endorser 
thereon. The sole issue was whether time I allowed the maker 
was a mere indulgence, terminable by the ~eceiver at pleasure, 
or was on the .contrary a contract binding upon the receiver 
and, in the latter event, whether it was ma e without Defend-
. I 
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ant's assent and therefore released him from his liability as 
endorser. Under instructions which were not excepted to 
by either party the jury found for Plaintiff in the full amount 
demanded; but its verdict was on Defendant's motion set 
aside and on.!fay 16, 1938, as aforesaid, final judgment ren-
dered for Defendant. 
III. Presented herewith and prayed to be taken and read 
as a part hereof are a transcript of the record in the .said ac-
tion and the original exhibits introduced in evidenoo·. Refer-
ences hereinafter to the transcript are as follows, e. g., '' (T., 
p. 5) ", where the numeral refers, to the· typewritten page. 
Likewise, .e. g·., ("D., 2~ 3)" refers to pages 2 and 3 of 
2* Plaintiff's Exhibit 2, consisting *of certain depositions .. 
Other references are· self-explanatory. 
IV. The Facts disclosed by the record may be fairly sum-
marized· as follo--ws:· · ·- · · ·· 
(a) On January 9, 1935 (T., p. 18) the National Bank of 
Herndon 'vent into receivership and one John l\L Garrett 
was appointed liquidator by its receiver, the F·ederal Deposit 
Insurance Corporation (D., ~' 3). _ He ·was succeeded about 
July 17, 1935 ( T ., p. 39; D·., 5) by Wheeler l\fcDougal and the 
latter in turn, in Nlarch of 1936, by Plaintiff (T., pp. 16, 38). 
(b) Amongst the assets coming into Garrett's possession 
were three notes payable to the Bank and made by Defend-
ant's son Harold F. Hanes (D., 1, 3, 4). On two of them, for 
$101.00 and $3,131.28, respectively (Plf. Ex. 1). Genevieve 
Hanes, wife of the said Harold Hanes, was co-maker. The 
third, for $750.00, made by Harold Hanes alone under date 
of July 2 and payable December 2, 1934 (T., p. 2; Ex. A), is 
the note in action. Endorsed by Defendant (T., p. 63), it 
was tlie only one of the three notes so endorsed. 
(c) Apart, no doubt, from such correspondence· as any 
bank or bank receiver 'vould have with a debtor in default, 
Garrett appears to have taken no active steps in connection 
with any of these obligations until June, 1935. He then first 
learned that in the previous l\farch Harold Ha.nes and his 
wife had placed a first deed of trust on their house in- Fair-
fax; County to secure one William Groome, the wife's father, 
in the sum of $6,500.00 (D., 4; T., pp. 5, 45). 
- (d) On June 20, 1935, Garrett wrote Defendant a letter 
apprising him of this mortgage aud of th~, fact that the $750.00 
note (on 'vhich he was endorser) was overdue and must be 
falren care of. Thoug·h Defendant denied receiving this let-
ter {T., p. 67) the fact of its mailing was positively estab-
3* Iished by *Garrett's secretary (D. 10, 11). A copy is 
app.ended to the depositions, i. e., Plaintiff's Exhibit 2. 
: 
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(e) .At about this tune, i. e., between ,~ une 20, the date of 
Garrett's said letter to Defendant, and f une 27, the date of 
his letter to the Comptroller of the Cur1rency referred to in 
Plaintiff's Exhibit 1, I-Iarold Hanes,_ u~der threat of being 
thrown into bankruptcy, effected a cert.ain settlement with 
the receiver through Garrett, its Liquidator. The details of 
the settlen1ent are disputed and present the chief issue in the 
case. Plaintiff's clahn is that the settleiment embraced only 
the $101.00 and $3,131.28 notes and that the $750.00 note fu 
action was not in any way involved; whereas Defendant as-
serts that the $750.00 note was extended in consideration 
of security given the receiver (as explai~ed in the next para-
graph) for Harold Hanes' two other notes referred to in 
par. (b). The last named was the only 1 witness to speak to 
this point for Defendant (T., pp. 51-62)i who himself denied 
all kno,vledg·e of the settlement (T., pp. f)3, 64). 
(f) The jury adopted Plaintiff's the9ry of the nature of 
the settlement. The only contemporaneous record of the 
transaction is found in his Exhibit 1, which is a letter from 
the Con1ptr<>ller specifically dealing· witl) the subject. From 
this it appears that in ,oJ.·der to refinance their existing- notes 
for $101.00 and $8,1i31.28, plus the accrped interest, Ha1·old 
Hanes and his 'vife executed a now note for $3,411.70 pay-
able to the receiver three years after date and secured it by 
a second mortgage on their house. By Way of additional se,.. 
currity for these three noteR, i. e., the two old ones and the 
new one, and probably because his daU.ghter, ~Irs. Harold 
Hanes, was liable on thmn us co-1nalmr, 1"\Villiam Groome as-
signed to the receiveil' his note for $6,5ooloo (the one referred 
to in pa:r. c) upon tho understanding (pnclorsed thereon by 
Garrett., T., pp.. :38, 39) that, in case ·ofi sale under the first 
deed of trust secua·inp; this $6,500~00 note, any e~cess 
4* pr,oceeds *above $3,411.7·0 we1~e t~ be paid to Groome .. 
It tvill be obscnH:.rl that this Exhibit 1 of Pla.intiff' s sets 
ottf the. whole transaction in complete 'detail b1tt 'makes no 
. re.fe1·e.nce .whatev.e1· to t1z.e note no.w in acf,ion; in :fact the mat-
ter of its extension was at no tim<~ ever referred to the ·Comp-
troller (T., pp. 20, 21). I 
.(g) In his .testin1ony (D. 4, 6, 7, 8) ~or Plainti:Cf ~Garrett 
s.tatted eniiPha.ticatly tha.t DefeHdaut kne'T all about the settle-
ment and was present at more than one conference in connec-
tion with it. After .a lapse of thnc of more than two years 
(D. 7) he did not kno-w (D. R) whether tl~ settlement inciuded 
a_n extens~o~ of. the. $750.00 note; but ~~ stated he was p~si­
tive that, 1f It chd, Defendant 'vas cog'llu:;ant of such extens1o.n 
and, by necessary implication, that he as$ented ·to it (D. 7, 8). 
{h~ Harold Hanes, soie '~~itness for Ddfendant .on the point, 
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admits (T., pp. 56, 58) that Groome's assignment of the 
$6,500.00 note (pars. c and f a hove) did not secure his 
(Hanes') indebtedness on the $750.00 note. He testifies, how-· 
ever (T., p. 58), that his settlcn1ent with Garrett did in fact 
embrace an extension of the latter note and that the assign-
ment by Groon1e was in part consideration for such exten-
sion. 
(i) About the n1idclle of J'uly, 1935, and after the settlement 
was agreed to, Garrett was succeeded by ~IcDougal as Liqui-
dator (T., p. 39; D. 5 ). 
(j) In the "late stunmer or fall of 1935" (T., p. 28), which 
was, of course, after the settlen1ent above referred to had 
been reached (T., pp. 2a, 28) ~IcDougal had a conference with 
Harold Hanes, the only one they had (T., p. 28). Asked (T., 
p. 20) whether he "ever extend ( ed) the time of payment of 
this $750.00 note to :Mr. I-Iarold F. I-Ianes" he testified as fol-
lows: 
.. 5;:, *''A. No, sir; I did do this, 1Ir. Robey, if I may go on. 
After we received the u1ortgage as security for lVIr. 
Hanes' note, the interest bccan1c due on it in December and 
he advised us he didn't know whether he would be able to pay 
the interest and n1ake any curtails on the $750.00 note, and 
he thought he would he able to nmkc a substantial reduction 
on the $750.00 note after the first of the year. In order to 
help hin1 out, we agn~ecl if he would pay the interest in De-
cember, he could start curtailing the $750.00 note after the 
first of the year. 
'' Q. And did you agree to accept the payn1ent after the 
first of the year"? 
''A. lVIerely as an ncconunoclation. The general policy un-
der which the hank operates is to try to go on with the debtor 
and work it out to the best of his ability without pressing 
him.'' 
(k) On cross exmnination by Defendant's counsel he also 
testified as follows (T., pp. 23-24) : 
"Q. You are quite positive that so far as you1: interpreta-
tion of this is concerned there was 110 extension of time 011 the 
$750.00 note to 1\fr. IIarold Hanes 1 
''A. That was my understanding, yes, sir. 
'' Q. You felt all the tin1e that any 1ninute you wanted to 
• ) 7 0U could go in and file suit on that note-there was no time 
limit? 
"A. Yes, sir; I did. 
"Q. And of course under thoR~ circun1stances the bank 
I 
I 
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,aidn't feel like it was obligated to noti~ !fir. H. E. Hanes 
there was an extension if it didn't think there was one·. 
''.A. That is right, sir." · 
(l) N.owhere in Harold Hanes' testiliijony {T., pp. 51~62) 
.does he refer to the conference 1\1cDouga:l had with him '"in 
the late sumn1er or fall of 1935 '' (T~, p~ ~8) and accordingly, 
.of course neither he nor Defendant assert that 1\1cDoug·al at 
that time entered into a binding agreern!ent ·with him to ex-
tend the note in action. I 
(n1) On Nov·mnber 7, 1935, pursua~t to U. S. G. Tit. 12, 
st~ sec. 192, l\'IcDougal 'K'filed a petition !(Deft. Ex. 2) in the 
proper court submitting for approval, along with anum-
ber of other accumulated matters, the s~ttlement made with 
Harold Hanes in the previous June. The· petition was pre-
pared, without instructions from l\'IcDougal, by one of Plain-
tiff's counsel who had been present at !his conference with 
Hanes referred to in par. (j) above. .As stated, McDougal 
-succeeded Garrett as Liquidator on Julyj~7 (T., p. 39; D. '5), 
·after the settlement 'vas reached in J u1ie (Plfi. Ex. 1) and 
had no personal knowledg-e of the facts (']., pp. 23, 38). 
(n) So far as relevant the petition refids as follows (page 
.2): 
''Asset No. :305 for $101.00 and Asset No. 306 for $3,131.28 
:and Asset No. 307 for $750.00 were repre~ented by unsecured 
notDs held by the Receiver. Subsequent 
1
to the Receivership, 
on l\Iarch 1935, I-Iarold F. Hanes and Genevieve Hanes, his 
wife, 'Yithout notice to the Receiver, Exechted and recorded in 
the land records of Fairfax County, Vitginia, securing Wil-
lianl Groonw the payment of a note foir $6,500.00, payable 
three years after date, which becarne a lFen on the property. 
In settlen1ent of the indebtedness to the !Receiver, Harold F. 
Hanes and wife and vVilliam Groome ~greed to assig-n to 
the Receiver the note secured by the firstl'deed of trust, above 
referred to, to secure the payment of t~e sum of $3,411.70, 
with the agreement that the said Haroldi F. Hanes 'vould be 
given ninety days from the date the Cou~t confirms the com-
position to pay the $750.00 note endors~d by H. E. Hanes. 
Said curtailments to be not less than thdi payn1ent of $100.00 
on February 15th, 1936, and the paym~nt of $50.00 on the 
15th of each and every month thereaftet, subject to the ap-
-proval of the Court." I, 
This inclusion of the $750.00 note as part of the settle-
n1ent was n1istaken and gre'v out of cot: sel's advice (T., p. 
-41) that, in order to .secure approval oft 
1
·e refinancing of the 
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$101.00 and $3,131.28 notes, Hanes' indebtednesss had to be 
presented to the court in detail. 
( o) The order entered on the petition (Deft. Ex. 3) re-
cited that 1\fcDougal as Liquidator: had cmne· into possession 
of the th'ree notes for $101.00, $3,131.28 and $750.00, and 
7* authorized hin1, without nwre, ''to acce.pt the *assign-
ment of the deed of trust of Harold F. Hanes and wife for 
$3,411.70"-; but neither authorized nor alluded to any exten-
sion of the note for $750.00. 
(p) On Novmnber 19, 1935, 1\'IcDoug·al wrote to Harold 
Hanes the followil1g· letter (Deft. Ex. 1) ; 
"'This is to advise you that a court of competent juri~dic­
tion has aplJroved your composition with the subject bank . 
. ,.,In accorda·nce with the terms of the agreement, under 
which this composition was effected, there will be due on 
your 1111:secu1~e'd obligations, the amount of $100.00 on January 
18, 1936. ,, 
( q) \Vithout contradiction, Garrett testified (D. 9) that 
, he had no authority to grant extensions of any notes. 
(r) On these facts the court below, without exception by 
either party, instructed the jury in substance (T., pp. 74-76) 
that Defendant was liable as endorser of the note in action 
unless he could prove that without his assent the holder had 
for valuable consideration agreed with the n1ake1· to extend 
it. A verdict was returned for Plaintiff in the full amount 
demanded (T., p. 8). , 
(s} Defendant thereupon (T., p. 8) n1oved the court to set 
aside the verdict for error in not striking the evidence as 
theretofore requested (T., pp. 46-50) and because the verdict 
was conh•ary to the law and the e·vi.dence and without evi-
den~e to ·sup·port it. Over Plaintiff's objection, stated orally, 
the motion was granted without opinion (T., p. 9) and final 
judgment entered for Defendant o,n May 16, 193~. 
8* f"V. On the facts stated Plaintiff Ass;igns As Error 
that in setting aside the jury's verdict for Plaintiff and 
in entel·ing final judgment for Defendant the court belo'v 
erred in ·the follo,ving respects: 
'(a) Because as the evidence of-fered a.nd admitted in Plain-
tiff's behalf clearly negatived the existence of any binding 
extension of the noto in action the court below committed· no 
error in denying· Defendant's n1otion to strike; 
'(b) Because inasrnuch as Defendant, having taken no ex-
ception to the instructions given -the jury, was bound by them 
and ·inasmuch as tho instructions correctly stated the law of 
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the case, the jury was properly instruct~d and its verdict in 
Plaintiff's favor was not contrary to la't; 
(c) Because, if the evidence be regarQ.ed in the_ light most 
favorable to Defendant, it was nevertheless -conflicting and 
the conflict was within the province of th~ jury, not the court, 
to resolve and I 
(d) Because the verdict is not in any sense plainly con-
trary to the evidence and the evidence I in Plaintiff's favor 
'vas neither inadmissible, nor incredible,) nor such a.s he was 
estopped to rely on. · 
i 
VI. For the reasons in support of his; said Assignment of 
Error, Plaintiff refers to the brief of his counsel appened 
hereto and prayed to be taken, read and printed with and 
as a part of this his petition. 
VII. For the statements required bt
1 
Rule II of your 
Honor's Court, Plaintiff says: • . 
I 
(a) He desires that his counsel may have opportunity to 
state orally the reasons for reviewing the decision complained 
ot. i 
(b) A copy of this petition and of tJw brief of, counsel 
thereto appended has been this September 15, 1938, 
9* mailed· to Frank J.J. Ball, Esquire, ~opposing counsel in 
the court below, at his office at Arlington, Virginia. 
(c) Plaintiff adopts this petition, wit1i the brief of counsel 
thereto appended, as his brief. : , 
VIII. Wherefore Plaintiff prays tha~ he may be allowed 
a writ of error to the said final judgment entered on ·I\Iay 16, 
1938, by the. Circuit Court of the County of Fairfax, that 
the same may be reviewed and reversed by your Honors_' 
Court, that the· verdict of the jury in Plaintiff's favor be re-
instated and that your Honors' Court, proceeding to do what 
the said Circuit Court of the County of F'airfax ought to 
have done, do enter final judgment fot Plaintiff. 
I 
WILLIAM CAWLEY, 
Liquidator for Feder~1 Deposit Insurance 
Corporation as R-ec~ver of the National 
Bank of Herndon, Pf}titioner, 
By Counsel. 
GEORGE B. ROBEY, I' 
LEAI<E & BUFORD, 
LITTLETON l\L WICI{HAl\II, 
Counsel. 
RichJl?.ond, 15 September, 1938. 
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vVe, A. S. Buford, Jr., and Littleton ~L Wickham, of the 
Bar of the Supreme Court of .Appeals of Virginia, do hereby 
certify that in our opinion it is proper that the judgment 
complained of in the foregoing petition for a writ of error 
should be reviewed by the said Court. 
A. S. BUFOR.D, JR., 
LITTL·ETON :1\:L WICI{HAJVI. 
APPENDIX. 
BRIEF SUBJYIITTED IN S.UPPORT OF PETITION FOR 
WRIT OF ERROR OF V\TILLIAM QA WLEY, 
LIQUIDATOR., E.rrc. 
INTRODUCTION. 
The issue on this petition is the narro·w one of the right of 
the court below to set aside a verdict in Plaintiff's favor. As 
his counsel we rely on the controlling principles re-stated by 
this Court in a case decided last JVIarch in which the action 
of the trial court. in setting aside the jury's verdict was re-
versed. This was TF atso1l v. Coles, . . . . Va ..... , 19·5 S. E. 
506, and the Court, through lVfr. Justice Spratley, spoke as 
follovvs (page 507) : 
"Under these priPciples, and the further principles that 
that a verdict set aside by the trial judge is not entitled to the 
san1e weight as one approved by hin1, we come to a considera-
tion of the ·weight and sufficiency of the evidence to sustain 
the jury's verdict. If there is stt.fficien.t credible evidence to 
s~tpport and .iustify the verdict of the jury, notwithstanding 
a conflict with the defendant's evidence, the verdict 1nitst 
sta;nd 1·e_qa1·dless of the .fact that the trial .i~tdge, if sitting on 
the .i'ztry, WO'ltld ha.ve reached a different co,.nclu.sio'Jt i11, re-
solvin,q the conflict in the evidence.''* 
Therefore, there being- no dispute as to the law, the main 
question in cases of this kind is vvhether there was ''sufficient 
credible evidence to support and justify" the jury's verdict. 
We submit that such evidence is ample in the case at bar. 
But before we begin a detailed consideration of this matter 
it 1nay be ·worth while· to refer shortly to the 1a'v involved in 
the defense asserted ag-ainst Plaintiff's claim. 
*Unless the contrary is stated 've are responsible for italics 
in quotations. 
i 
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2* *Accordingly our brief will be div ded into two parts. 
In the first we shall take up the pre,· ·nary matters of 
law just alluded to; in the second we shall try to establish 
that the verdict was not so pla-i.nly wrong as to ·warrant the 
court in setting it aside and sub~;titutingl· its private view of 
the evidence for that of the jury. · 
A. EXTENSION AS RELEASING ENDORSER. 
I 
Section 5682 of the Code contains the 
1 
g·eneral law on the 
subject. So far as relevant it provides that an endorser will 
be discl1arged- 1 
"* * * By any agreenwnt binding upon the holder to ex-
iend the tin1e of payment or to postpone tl1e holder's right 
to enforce the instrun1ent unless made with the assent of the 
l)arty secondarily liable or unless the right of recourse against 
such party is expressly reserved.'' 
In Cape Charles Ba11k v. Fnr·mers' JJfl!.tual Exchange, 120 
·v a. 771 ( 1917), this Court reversed a judgment setting aside 
a verdict against an endorser who clahned to be discharged 
by reason of thne extended the n1aker. In an opinion by Mr . 
. Justice Sints we find the following·, page • 778: ' 
"The agreenwnt in question contetnplated by the above-
quoted statutes" 1 
which w·as identical with the excerpt fron~ section 5682 above, 
I 
''and by the rule -at con1n1on law which! it enacts, need not 
be express. It may be implied frorh acts, declarations, 
3* *facts and circumstances ·x· •lf< '*'. Its ifortn is immaterial. 
It 1nay he by parol as well as in wri~ing * * *. It must, 
however, be a binding contn1.ct •li< * '*' enfd1·ocable at law o1· in 
equ.if.1J. * * '*' It m.ust be suppo1·ted by al,valtr,able' considera-
!i?n~ * * * !t 1n!tst _be jo1·. a. defi?z:ite pe-t.iod, l~owc1;er short . 
.... * .. When 1mphed 1n law ~t ~s stzll a oonrraot ~n fact and not 
·in lww '*' '*~ '"', and hence an actual meetin~! of the minds of the1 
contracting· parties is essential to such arl! agreement to bring 
it within the oper-ation of the statute ait··cl common law rule 
·which the latter has enacted." 
The case also holds (page 778) that tl .· burden of proving 
the existence of such an agreement as ' ·n release him rests 
upon the defendant endorser. i 
I 
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. . AJ.l these rules are approved either expressly or by impli-
cation in the still more recent case of Heldreth v. JJf oo·re, 153. ya ... 156,-.161-2 (1929). · 
As. applied to the case at bar, therefore, the law of Vir-
ginia is not a matter of dispute. In order to escape liability 
on the note 'vhich he had endorsed Defendant had the burden 
· of proving · 
(a) that the receiver of the Herndon National Bank,-
through the Liquidator as its agent, had agreed with Harold 
Hanes to extend payment of the note in action for a definite 
time; 
(b) that this agreement was supported by a valuable con-
sideration and 
(c) that it was made 'vithout Defendant's assent. 
4* *Only the most cursory reading of the instructions in 
this case (T., pp. 74-76) is needed to show that they fully 
conform to the principles laid down by this Court. Indeed 
they emphasize to the point of repetitiousness that Defend-
ant was not liable if the extension of the $750.00 note was 
made upon consideration and without his assent. 
It is therefore clear beyond dispute that the jury ~s ver-
dict, cannot have been set aside for misdirection. The only 
- remaining question, then, is ·whether it was supported by the 
evidence and to that branch of the case we shall now address 
our argument. 
B. THE EVIDENCE SUFFICIENT TO SUPPORT THE 
VERDICT. 
The evidence of Defendant himself (T., pp. 63-73) is mostly 
quite immaterial. He admits his endorsement (T., p. 63), and 
states that he was unaware of the alleged extension g-ranted 
his son; the rest of his testilnony we think may be disreg·arded 
entirely. The only other witness (T., pp. 51-62) to testify for 
him was his soil Harold Hanes, the maker of the note involved 
in this litig·ation. 
Now Harold Hanes testified (T., p. 58) that when he and 
Garrett, the Liquidator, reached a settlement some time in 
tKe latter part of .June of 1935, he was granted a.n extension 
on the $750.00 note in consideration of his arra11ging for se-
curity for his other notes of $101.00 and $3,131.28 held by the 
Bank. He also testified (T., p. 53) that Defendant knew noth-
ing about the extension. 
If this were all, the trial court would have been right 'in 
setting aside the verdict. · . 
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5" •But it is not all. Fortunately !we have a contem-
poraneous record of the transactio:ps in June. vVe g-et 
it in this way: Garrett testified (D. 9) that he bad no au-
thority to grant extensions without th~ Comptroller's con-
sent and ·section 192* of U. S. tit. 12 (copied in part in the 
margin), whether or not it nlakes the actual validity of ex-
tensions depend upon such consent, certainly puts the liquida-
tion of national banks under the Compti~oller's direction. At 
any rate Garrett's duty, as he understood it, required him to 
submit to the Comptroller the settlement he had made with 
Harold Hanes. And he did so. Plaintiff's Exhibit 1, intro-
duced at pages 24 ancl25 of the transcrir)t, is a letter from the 
Comptroller (with a covering letter from the receiver to one 
Chewning·, the Liquidator's agent) authO:rizing the settlement. 
The exhibit recites the details of the· t~ansaction as set out 
in a letter from Garrett to the Compt;roller under date of 
June 27, 1935. It win be noted that no reference at all is n1ade 
to the $750.00 note here in action. Now~ the letter recited in 
the exhibit in a contempot·aneoHs record made in the regular 
course of official duty. \Vritten ante lite,n~ 1notern, before any 
thought of controversy had arisen, it pro·ves ·what 'vas actually 
done. Can we doubt, if the settle1nent had in truth included 
the alleged extension of the $750.00 not~, that Garrett would 
have reported that fact to the officer in ~ha.rge ~ And even if 
this Co1u·t, or the court below, m,ight have doubt on the point, 
is not this eviden.ce a.t any rate sufficient to support the ver-
dice of the jury? · 
6* *'''Ve submit in fact that Plaintiff's Exhibit 2 is con-
clusive of this case. 
Another feature of Garrett's eviden~e is important. On 
direct examination he said (D. 3) that Harold Hanes' $750.00 
note ·was not involv~d in the settlement in June. Being sho,vn 
in cross exmnination the petition ::McDougal filed "in November 
in the Circuit Court (Dft. Ex. 2), he adrhitted that he did not 
know-after two years-whether his (Garrett's) staten1ent 
was correct; hut he was positive that, if the note was discussed 
-in June, Defendant 'vas fully cognizant ~f the fact (D. 8) and 
by necessary implication that he assen~ed to the extension. 
*"Such receiver, under the directiorl 1 of the comptroller, 
shall take possession: of the books, recor~l:, and assets of every 
description of such· ass.ociation, collect .. all debt.s, dues, and 
claims belonging to it, and, upon the or· er of a cout·t of rec-
ord of competent jurisdiction, may sell pr compound all bad 
or doubtful debts, and, on a like order, 
1
:may sell all the real 
and personal property of such associaf on, on such terms as 
the court shall direct; * • *. '' ! · 
! • 
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Moreover Garrett was corroborated by his stenographer. 
She testified (D. 18) to the effect that she saw Defendant as 
well as his son at Garrett's office at about the time of the settle-
. ment. It is incredible, if they were both there tqgether, that 
Def.eudant should not have known of, and assented to every-
thing that was done. This is all denied, of course, both by 
Defendant and by his son. Which account is correct, we do 
not pretend to know; but the jury has ans,vered the question 
and evidently did not believe that Defendant and his son 
were telling· the truth. . 
We may concede, if the Court please, that a preponderance 
of this evidence is with Defendant. But as stated by Mr. 
Justice Burks in Forbes v. So'uthern Cotton. O·il :Co., 130 Va. 
245 (1921), that is not enough to warrant setting aside the 
verdict. 
Said the learned J usticc, a propos of a long list of decisions 
dealing with the trial court's power over verdicts (page 259 
of 139 Va.): 
''These cases *'' 'l1 '*' n1anifest the great respect that is ac-
corded the verdicts of a jury fairly rendered. It is not suf-
ficient that the judge, if on the jury, 'vould have rendered a 
different verdict. It is not sufficient that there is a great pre-
ponderance of the evidence against it. if there is con-_ 
7* flict of testi1nony on a 1naterial point, *or if reasonably 
fairminded 1nen Inav differ as to the conclusions of fact 
to be draw·n fron1 the evidence, or if the conclusion is depend-
ent upon the 'veight to be given the testhnony, in all such 
cases the verdict of the ju1T is final and conclusive and can-
not be distui·bed either by the trial court or by this court, or 
if improperly set aside by the trial court, it will be reinstated 
by this court~ '' 
"·But," continued he, if there "has been 'a plain deviation 
from right and justice' ",that is, "where there is no evidence 
at all to support the verdict or else the verdict is plainly 
(sic) contrary to the evidence'', it may be set aside. 
These conditions do not obtain in the case at bar. Garrett 
testified in effect that if there was an extension in .June De-
fendant assented to it. His stenographer corroborates him. 
Furthermore that there was in fact no extension is proved 
by the letter which he wrote the Comptroller on June 27, 1935, 
and which is recited in Plaintiff's Exhibit 1. Thus in the 
view of the facts the jury; was fully authorized to conclude that 
Defendant failed to carry the burden of establishing the two 
prime elements of such an agreement as ·would release him. 
'\. 
. I 
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lie did not satisfy. thmn either that the t~me allowed Harold 
Hanes as maker of the $750.00 note was~ in consideration of 
the security he was required to furnish :for his other notes 
of $101.00 and $3~131.28 or that, if it was1, Defendant did not 
g-ive his assent. On him rested the burd~n of showing these 
.facts and i.n the judgn1ent of the tribunal! constitutionally en-
trusted 'vith the decision of the issue he bias failed to support 
that burden. 
It n1ay not be amiss to point out here that the facts in this 
~ase have been investigated by nine men, rtlie trial justice for 
the county of Fairfax (T., p. 4), the jury of the, Circuit Court 
.and the Judge. Eight of these have found for Plaintiff. 
~1:oreover it n1ay 'veil be felt that, if an;~thing, the jury was 
likely to have been prejudiced in Def~ndant 's favor. He 
8* had got nothing *for his endorsm.~ent; he 'vas being 
pressed by the receiver of a defui~ct bank and 'vould 
naturally have the sy1npathy of the jury. Their sympathy 
l1ad room to act because the question before them rested upon 
inferences fr01n disputed 1natters of fact ·which reasonable 
men could have read either way. We subnlit, therefore, as 
an inescapable conclusion from the verdict, that the jury in 
the conscientious discharge of their functions felt themselves 
ob1ig·ed to give to Plaintiff's ~Jxhibit 1 the weight to which as 
an un baised conten1pory n1emorandun1 of the transactions in 
dispute it was so clearly entitled in any view of this case. 
There are still other considerations that lend weight to the 
jury's conclusion that the note in action \vas not included in 
the June settlCinent ·with Harold Hanes. They may be sum-
n1arizecl as follo,vs : 
(a) Genevieve Hanes (wife of Ifarold ITanes and co-maker 
on his notes for $101.00 and $3,1.31.28) o1· William Groome 
(who was her father and 'vho assigned his deed of trust on 
her hon1e as security for the new i-Iote for $3,411.70 she and 
her husband gave the receiver), or both :of them, must have 
known whether the $750.00 note was extended at the same 
tin1e the settlen1ent was reached. Yet thb Defendant did not 
call thmn as witnesses. The jury n1ay }veil have wondered 
whv this was so. 1 
(b) When Harold Hanes and his wife I gave her father the 
deed of trust on their home, the transaction gave rise to an 
undoubted preference, so that Garrett's ~hreat to throw him 
into bankruptcy unless his indebtedness: to the Bank could 
be secured was no idle one. Accordinly I Hanes supplied the 
securitv demanded. It covered the two I notes on which his 
wife was CO-n1aker, accrued interest an . no more: $101.00 
plus $3,131.28 plus interest €quais $3,411. ,0. Is it conceivable 
l 
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that if the $750.00 had really been involved in this settle,_ 
9* ment *Garrett, as Hanes asserts, would have granted an 
extension instead of demanding enough additional se-· 
curity to cover it, though he obviously could have had such 
security if the rna tter had occurred to him t The answer 
seems plain. He was concerned with the notes for which 
Groome considered himself responsible as Mrs. Hanes' father; 
the $750.00 note was clearly not considered. 
(c) Harold Hanes testified (T., pp. 61, 62) that a· signed 
memorandum ·was rna de of the ,June settletnent showing the· 
inclusion of this $750.00 item, that he had lost his copy, but 
that the Liquidator had another in his files. There is no other 
evidence of the existence of any such memorandum. If De-
fendant had believed that it existed in fact would he not have 
' made Plaintiff explain 'vhat had becon1e of it Y Y ct no ques-
tions were asked about it in eross examination by Defendant's 
counsel. 
The foregoing considerations are not put forward as de-
cisive of this case. \\7 e sug·gest them merely as adding fur-
ther plausibility to the verdict. 
Against all this it will doubtless be argued that Defend-
ant's Exhibits 1, 2 and 3 justify the trial court's action in 
entering judgment for Defendant. Taking these in chrono-
logical order we find that Exhibit 2 is a petition subn1itted 
by l\icDougal to the Circuit Court of Fairfax, a court of cOin-
petent jurisdiction which, under U. S. C. tit. 12, sec. 192 
(quoted above), had to approve all compositions 'vith per-
sons indebted to the receiver. l\{cDongal, it will be recalled, 
had succeeded Garrett as Liquidator in the middle of t.T uly, 
and of course after the June settlement was reached (T., pp. 
23, 38, 39). Through error the petition (page 2 of Deft. Ex. 
2) recited that the extension of the note in action was a part of 
the J nne settlement with Harold Hanes. Defendant's 
10*- Exhibit 3 is the court's order entered *on the petition. 
As suggested in paragraph IV ( o) of Plaintiff's accom-
panying Petition for \Vrit of Error, this order is not particu-
larly illun1inating because it simply recites that the Liquida-
tor came into possession of the three notes (for $101.00, 
$3,131.28 and $750.00 respectively) and thereafter authorizes 
him ''to accept the assignm.ent of the deed of trust of Harold 
F~.l;fanes and wife for $3,411.70," without alluding to an ex-
tension of the note last mentioned. Finally, Defendant's Ex-
hibit 1 is a letter written by 1\fcDougal to Harold Hanes af-
ter the order was entered and telling him that the court had 
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with its terms he would have to pay $100.00 on his $750.00 note 
in January. I 
These exhibits will probably be urged against Defendant 
as in a double aspect. First, no doubt, we shall be told that 
they constitute an admission that the Juite settlement did em-
brace an extension of the note in action jlnst as Harold Hanes 
said it did. I I 
There are of course two kinds of admissions. One is a 
declaration in pais, which as Mr. Wig'Ijnore says in section 
1057 of the second edition of his work o~ Evidence is "noth-, 
ing but a piece of evidence''. 1 
. ''Thus," he adds, "if A claims that hik boundary line runs 
to an oak ti.·ee, and B admitted this, B 's I extrajudicial admis-
sion of the boundary's location is merMy evidence for the 
truth of the othen facts on which A rests his claim.'' 
I 
The jury were certainly free to disreg~rd McDougal's ''ad-
missions''. He had come on the scene in J"uly (T., p. 39; D. 5) 
after Harold Hanes' other obligations to the Bank had been 
refinanced. His only knowledge of th~ settlement between 
Hanes and Garrett 'vas indirect and based on hearsay. The 
jury may well have believed that his aceount of the transac-
tion could not stand as against Garrett's contemporaneous 
record set out in Plaintiff's Exhibit 1. 
11 * *That the assessment of the weight properly ascrib-
able to these "admissions" was for the jury is fully 
established in Virg·inia. In Taylor v. 1'1eck, 21 Gratt. 11, 21 
(1871}, President 1\foncure gives his highest approval to the 
following quotation from a judgment b1 Chief Baron Parks: 
"* * • what a party himself admits to!be true, may reason-
ably be presumed to he so. The weight and value of such 
testimony is quite another question. That will vary accord-
ing to circumstances, and it may be in J.' orne cases quite un-
satisfactory to a jury." 
I 
Nor is Defendant's case any better if 've examine Mc-
Dougal's petition to the Circuit Court f om the point of view 
of judicial admissions. This is true fot more than one rea-
son. In the first place his application j to the court was ex 
parte; indeed it was not a suit at all, b!nt on the contrary a 
mere application for instructions under section 192 of the 
federal Banking 1Code already quoted. j · 
In Fifer v. Willian~s, 5 F. (2d} 287 (19 5), the Circuit Court 
of Appeals for the Ninth Circuit dismi ·sed an appeal from 
; 
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an order of the court below -entered in pursuance of section 
192. The action was taken on the ground that the order was 
not reviewable. Tho court said (page 288): 
''The procedure outlined by the statutes did not contem-
plate a trial in court. And no case is cited 'vhich lends sup-
port to the view that the statute intended that an objecting 
creditor could litig-ate with the receiver-who represmits cred-
itors and the insolvent bank-the question determined by 
him. as to the advisability of disposing of the assets of the 
insolvent institution. There is no suit; no parties in the legal 
unde1:standing of the tern1; no process 1nust issue; no one 
is authorized to appear on behalf of the receiver or any one 
else, or to subpoena witnesses. It is an ex pa·rte proceeding, 
and, though by the will of Congress put under judicial cogni-
zance, is not by its o·wn nature a judicial controversy." 
12* :r.'lVIoreover, even if the proceedings in the Circuit 
Court of Fairfax had in fact an1ounted to a suit, still 
Defendant was not a party and in consequence he cannot 
bring for,vard 1\fcDougal 's alleged ''admissions'' as conclu-
sive upon Plaintiff. In 1'abb Y. Cabell, 17 Gra.tt. 160, 166 
( 1867), this Court, per ~T oynes, .J., decided that an answer in 
one suit does not, in another suit, an1ount to an estoppel 
against the party whose answ·cr it was, at any rate where 
the person asserting- the estoppel was not party to both suits.* 
Said the learned judge (page 166) : 
"That answer can have no other effect in this case than 
as an adn1ission or declaration of ~Irs. Cabell under whom 
the appellrmts claiin, and as i·n the case of every other declara-
tion o-r acl·m·ission not 'made in the 1Jleadin.gs i·n the cause, the 
weight to which it is ent·itled 1nust be ascertained by consid-
ering all the circumstances connected w·ith it." 
The same conclusion is reached by President Lewis in Penn 
v. Pen1~, 88 Va. 361, 364 (1891). 
But there is still another reason, on account of which De-
fendant is not entitled to rely on ~fcDougal's "admissions". 
1\fcDougal was not an ordinary litigant, he 'vas a mere agent 
for the receiver and like his principal, wholly without power 
to raise an estoppel against his trust by proceedings in court. 
In Kansas, etc., Co. v. ·Central, etc., Co., 294 Fed. 32 (1923), 
*In which case, of course, the principles of 1·es ju,dicata 
would control. 
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where it ·was claimed that a receiver's cqnduct had estopped 
certain parties interested in the trust from making a particu-
·Claiin, the Circuit Court of Appeals for: the Eighth Circuit 
(page 40) had this to say of a receiver : ' 
I 
13* ?:•' 'l-Ie is ordinarily neither an adversary nor a pro- · 
tagonist of the parties to an actio!n, but a person in-
·different between adversaries, who is appointed as the rep-
resentative and arn1 of the court, for thQ equal bene.f:it of all 
parties having rig·hts in the. case. He possesses no power save 
such as may be given hhn by the court which appoints him. 
Davis v. Gray, 16 Wall. loc. cit. 218, 21 L. Ed. 447. In the 
light of such office and such lin1itation o£ functions, it is im-
possible to perceive any legal foundatio~ for the contention 
that a receiver has the power to create :a situation wherein 
the necessary elements of an equitable: estoppel would be 
present.'' · . 
This point ·was illustrated recently in a case in which one 
of the undersigned counsel for the Plailitiff was interested. 
In certain hearing·s before Jan1es E. Heath, esquire, of the 
Norfolk Bar, as Special ~laster, it was ~ought to prove the 
insolvency of the Seaboard Air Line R.ailway by means of 
admissions or allegations n1ade by its receiver in proceed-
ings brought in the State Corporation Commission to ascer-
tain the Railway's value for taxation pu1~poses. The learned 
Special l\Iaster refused to adnut evidence. of these proceed-
ings on the ground that tbe receivers bald no power to bind 
the trust bv their admissions. 
In any e,;ent, there is nothing in this ca~e on which Defend-
ant can raise an estoppel. It is familiai· law that A is not 
'estopped by B's conduct unless as a result of that conduct A 
l1as acted to his detriment. 
I 
''The party clain1ing· the estoppel,'' ~aid this Court in 
County School Board v. F,irst Nat'l. Ba·~k, 161 Va. 127, 138 
(1933), "n1ust have been misled to his f. jury." . 
In the case at bar Defendant has testi:fi. d (T., p. 63) that he 
knew nothing of any negotiations betwee '. Harold Hanes and 
the Liquidator until 1936, long after l' eDougal's petition, 
allegedly setting out these neg·otiations, as filed in the Cir-
cuit Court. The petition obviously co,. cl not have misled 
hhn. 
·14• *We submit, therefore, that Defe~dant is not entitled 
, to rely on the supposed ''admission~'' of 1fcDougal for 
the following reasons: 1 
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(1) As simple admissions in pais their weight was for the 
jury and the jury had, and has exercised, the right to dis-
regard them in vie\v of Garrett's contemporaneous record 
contained in Plaintiff's Exhibit 1 and in view of the further· 
fact that McDougal could not have spoken with any personal 
know ledge of the situation·. . . 
( 2) The ''admissions'' were not judicial admissions raising 
an estoppel because 
(a) They \Vere not made in a judicial proceeding. 
(b) Even if it had been a judicial proceeding, Defendant 
was not a party to it and hence the pleadings rank no hig·her 
than simple admissions i1~ pais. , 
(c) McDougal had no authority to estop his trust. 
(d) Even if all this were not true, the "admissions" do 
not constitute an estoppel because Defendant being con-
fessedly ig-norant of them, was not there by misled to his in-
jury. 
Our argument thus far has demonstrated, we submit, that 
so far as concerns the June settlement between Garrett and 
Hanes, the case stands as follows : 
Garrett testified that he was not sure whether the extension 
of the $750.00 note was included in the June settlement 
15* so as to have been made upon a :!(•valuable consideration; 
but', if it was, Defendant assented. 
His letter to the ;Comptroller of June 27, 1935, which is 
recited in Plaintiff's Exhibit 1 is evidence of great weight 
that the note in question was in fact not dealt with in June. 
This is the sum of the evidence for Plaintiff on the point. 
· On the other hand, Harold Hanes testified that the note was 
included in the June settlement and he is corroborated by 
the petition filed by ~IcDougal in the Circuit Court. He also 
testified that Defendant did not know about the settlement. 
This is a plain case of conflicting· evidence. On both sides 
it is credible, admissible and such as neither party was es- · 
topped to rely on. The jury had found for Plaintiff and its 
verdict should not have been disturbed. We cannot say on 
which side the evidence preponderated, nor is this mate·rial. 
Such questions are for the jury alone, and it was plain error 
for the court below to substitute its opinion for theirs. 
We should here notice, perhaps, Burch v. Grace St. Bldg. 
Corp., 168 Va. 329 (1937). There were two trials in that caSe 
I 
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and the plai1;1tiff's testimony in the se ond was grossly in-
consistent with his testimony in the fi1·st.
1 
!folding that he had 
thus subjected himself to an estoppel, this Court approved 
. the· action of the judge below in setting aside a verdict for 
the plaintiff. There is an obvious distinction between this 
case and t~e case at bar. In the latter,! the so-called admis-
sions were made in another proceeding+not even a trial-to 
which Defendant was not a party and ofi 'vhich he knew noth- · 
ing. This is very different. from a shift in testimony to im-
prove one's position such as occtirred in the case cited. 
16* . *A final argument, based on 1\~cDongal 's testimony 
(T., p. 20) and Defendant's exhibits, may be put for-
ward by our opponents, although there i~ no indication in the 
record that any such position has ever been taken either by 
Harold Hanes or by Defendant. Conceding that the ,June 
settlement did not deal ·with the $750.00 note, counsel may· 
say that McDougal granted an extension 'vhen he had his 
conference with Harold Hanes in the late summer or fall of 
1935. Defendant himself, of course, ~ew nothing of this 
and Harold Hanes in his testimony do~s not even refer to 
the convers.ation. Accordingly the onliY evidence on which 
such a claim could be based is McDougal's testimony and 
Defendant's Exhibit 1, i. e., 1\fcDougal 's letter to Harold 
Hanes in which he spoke of ''composition", "agreement", 
etc. ; · 
All this, of course, was evidence which the jury had a right 
to disregard just as they disregarded t~ie other evidence for 1 
Defendant. They may well have taken the not implausible 
position that Defendant could not base his discharge from 
liability on a view of the facts not advanced either by him-
self or by his witness. But this apart it1is quite easy to show 
that McDougal's dealings with Harold !Hanes in the fall o.f 
1935 did not constitute and, indeed, could not have constituted 
a binding extension of the note in action. 
The whole situation is well summed hp in a sta.tement by 
the court below (T., p. 47) during a c~lloquy with counsel. 
The· judge said : ~ . 
"It would depend somewhat on the f cts ~s to whether or. 
not there was an extension. If an ex ension was made in 
consideration of arid contemporaneously with the deed of 
assignment, there can't be any questio~, as I see it, of there 
being a valid extension. If the agree'lne'l~t had been completed, 
however, 'tvhen the assignment was 'lna~e a;nd the S'ttbsequent 
indulgences in reg01rd to the $750.00 note had nothing to do 
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~oith the assignn~ent of the Groo1n note, there was no consid-
era.tion for it. I have a right serious doubt as to whether or 
not it did amount to an extension." 
17* *Even a brief consideration of the facts will show that 
the doubt was well-found€d and that the jury could not 
have found for Defendant for any such reason as that now 
under consideration. .. 
lVIcDoug·al's letter to !fanes (Dft. Ex. 1) speaks of a "com- · 
position" or an "agreen1ent' '. It mentions no details, how-
ever, and does not disclose any basis for deternlining· whether 
or not the composition or agreen1ent was based on a valuable 
consideration and therefore of such a binding· character as 
to release Defendant. \Ve are thus left to lVIcDougal's own 
testbnony on the subject-there is no other-and he tells us 
(T., p. 20) 'vhat he did in language already quoted in para-
graph IV.(j) of the accornpanying Petition for Writ of Error. 
lie was asked, it will be recalled, "rhether he ''ever extend( ed) 
the time of payrnent of this $750.00 note to l\ir. Harold F. 
Hanes'' and answ-ered as follows : 
"A. No, sir; I did do this, l\1r. Robey, if I rnay go on. Af-
ter we received the 1nortg·age as security for 1\~Ir. Hanes' note, 
the ·interest became due on it in December and he advisd us 
he didn't know· whether he "~ould be able to pay the interest 
and make any curtails on the $750.00 note, and he thought 
he 'vould be able to n1ake a substantial reduction on the $750.00 
note after the first of the year. In order to help him out, 
we agreed if he would pay the interest in December, he could 
start curtailing the $750.00 not€ after the first of the year. 
'' Q~ And did you agTee to accept the payrnent after the 
first of the year~ 
''A. 1Vferely as an accon1n1odation. The general policy un-
der which the bank operates is to try to go on with the debtor 
and work it out to the best of his ability without pressing 
him.'' 
What happen, therefore, was that interest on Harold Hanes' 
mortgage ( i. e., the one Groome· had assig·ned to the receiver 
in June as security for $3,411.70 note) was coming· due 
18* and Hanes said he could not pay it and curtail the 
*$750.00 note at the same time. 1\.fcDougal 's policy was 
lenient. As he said else,vhere in his testimony (T., p. 32): 
"If we go into a closed bank and demand paymei.t, if we 
don't get payment at once start suit, we would wreck a com-
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munity. We have a number of other n :tes in Herndon or 
other cmmnunities on which 've allow the · to make payments 
1nonthly ·without any idea of extension." I 
~ I 
Accordingly he told Hanes that if he '~ould pay the inter..; 
est on the rnortgage in December he could curtail the unse-
cured note for $750.00 in ·.January or, to put the, matter as 
strongly as possible for Defendant, McDougal agreed that 
if Hanes would pay this interest, the redeiver would extend 
the note. But this was not a binding ext¢nsion and does not 
come within the rules quoted above from; )\,fr. Justice Sims' 
opinion in Cape Charles B'amik v. Fannersi' M~"t~tal Exchange, 
120 Va. T71, 778 (1917). There was no consideration for 
lVIcDoug·al 's agreement to extend, becOAtse the prornise given , 
in 1·etu.rn by II arold Hanes was to do what he was already 
bou.nd to do. 
This is fan1iliar law. In 1 Elliott on Cdntracts (1913), sec.. 
215, we find the following: 
''Neither the pronrise to do, nor the a4tual doing, of that 
'vhich the pr01nisor is, by law or s·ztbsisting cm~tract, bound 
to .do, is sufficient consideration to support a promise made 
to the person upon whom the legal liability rests, either to 
induce hin1 to perform what he is bound :to do or to make a 
pron1ise so to do. Fo1· this reason, if on:e does or promises 
to do 'lne,rdly that which the lau) 'requires of him, it is no con-
side,ration Jo1· a, relttn~ tYromise. '' 1 
I Restatement of Contracts; sees. 76(a): and 77 and I Wil-
liston on Contracts (2nd Eel.), sees. 130, 130A. are to the same 
effect. I 
19• *This Court has also adopted the rule. In Seward v. 
Insurance 'Co.; 154 ·va. 154 (1930), dpinion by ~1:r. Jus-
tice Epes, the facts, though complicated; may be summarized 
as follows: As r·ecited in the trustees' deed, Seward, at a 
sale under a second n1ortg. ·age, purcl1ased ~rtain property for 
a su1n of n1onev. The deed also recited th t Seward assumed 
the first n1ortg·age and the insurance c mpany as holder 
broUght this action to .recover from him tJ1 .. e balance allegedly 
due it on the first mortgage note. The following is taken 
fron1 the opinion (page 168) : · -
I 
"The record contains nothing· from ' hich it can be in-
ferred that Seward received any consid~ration for his re-
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cited new promise to assume other than the performance of 
the original contract of sale; and under the facts in this ~ase: 
if there was any other consideration for this new promise by 
Seward the burden rested upon the New York Life Insurance. 
Company to have shown it~ · 
''The general rule is that a new promise, without other· 
consideration than the performance of an existing contract 
in accordance with its terms, is a naked promise without legal 
consideration therefo1· and unenforceable.'' 
I 
Precisely the same rule was followed by the late J\IIr. Chiei 
Justiec Prentis in C. d!; 0. v. lVestinghouse, 138 Va. 647 (1924). 
There the railway brought an action of assumpsit on a prom- · 
ise by the defendant to pay for ce1·tain services; but the Court 
held that the raihvay was already obligated to perform these 
services and hence that there 
''was no 'legal consideration for the promise relied on and 
the trial court rightly determined that the railway company 
had no right to recover.,., 
20"" *We submit therefore that if Defendant should rely 
on the time allowed Harold. Hanes in September aftet· 
the June settlement was completed, he must fail because the 
agreement was not a binding extension but a n1ere indulgence. 
If the jury had; found for Defendant on this issue, thei,r ver~ 
diet must have been set aside. 
Defendant is thus left with the transaction in June as the 
sole support for his contentions. What then actually hap-
pened we have no means of knowing, nor, fortunately, is there 
any necessity that we should. Said ·J\IIr. Justice .Sims speak-
ing for this Court in Cape Charles Bank v. Farmers' Mutual 
Excha;nge, 120 Va. 771, 778 (1917); supra: 
''In every case ·where the existence. of an agreement such 
as mentioned in said statute is relied on by a person sec-
ondarily liable as a discharge of such liability the question 
of the existence of such an agreement is a mixed question of 
law and fa:ct; and "rhen the mutual agreement is to be gath~red 
from the acts of the parties, their situation and the surround-
ing circumstances, it is for the jury. to deter'mine wha.t 'Were 
the intention and understa;nding upon which the ntinds of the 
. parties met.'' 
Accordingly, the jury's verdict w~s reinstated by this 
Court. 
I 
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Again in Heldreth v.IJ1oore, 153 Va. 15,6, 163 (1924), swpra, 
it was held, per Chichester, J., that in tnat case 
I 
I 
' ' * * * there were no such facts and circumstances as would 
justify the court in holding, as a matter bf law, that the time 
of payment had been extended. It was !a jury qu.estion a;nd 
the jury having determined it that is an end to it here.,' 
I 
So also in the case at bar the jury ij.ave determined the 
question, favorably to Plaintiff. It cannot be denied that the 
following evidence, if we may repeat, wtts adduced by him: 
i 
21 * • (a) The note in action was not extended in June, 
but, if it was, Defendant assented. I 
{b) Garrett's lette~~ to the Comptroller, purporting to set 
out the details of the· se~tlement, make$ no mention of the 
, extension and in the circumstances in which it ;was written 
is evidence of high value that in fact there was no extension. 
The sole question before this Court is jwhether these facts, 
so proved, are sufficient to support a verdict based the'reon. 
There can be no doubt about the answer.[ 
We therefore urge that a writ of errQr be allowed to the 
judgment of the court below, that the verdict for Plaintiff be 
reinstated and that your Honors' Court enter final judgment, 
in accordance with the verdict. 1 
Respectfully subn1itted, i 
! 
GEORGE B. ROBEY, 
LEA.l{E & BlJFORD, 
LITTLETON M. WICKHAM, 
Counsel for Plaintiff. 
i 
, I 
Richmond, Virginia, .September 15, 1938. 
I 
M. ~: WATTS, Clerk. . 
November 23, 1!}38. Writ of error aJarded by the court. 
Bond $1,200. I 
Received September 15, 1938. 
I M.B.W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Walter T. McCarthy, Judge 
of the Circuit Court of Fairfax County, Virginia, at a Cir-
cuit Court held for said County, at the Court House thereof, 
on ~Ionday, the 16th day of ~lay, 1938. 
Willian1 Cawley, Liquidator for F'ederal Deposit Insurance 
Corporation, Receiver for The National Bank of Herndon, 
Plaintiff, 
versu-s 
H. E. Hanes, Defendant. 
UPON AN APPEAL FROl\~[ A DECISION OF THE TRIAL 
JUSTICE COURT. 
AT LAW-1545. 
Transcript of so rnuch of the record of the above entitled 
case as has been stipulated by counsel shall be included in 
the Transcript of Record. 
page 2 ~ The following is a true copy of the original No-
tice of 1\fotion for Judgment, returnable before the 
Trial ,Justice of Fairfax County, Virginia, filed in the Clerk's 
Office of the ·Circuit Court when the case was appealed from 
the Trial .Justice Court: 
In the Trial.J ustice Court of Fairfax County, Virginia: 
To Harold F. I-Ianes and H. E. Hanes : 
You and each of you are hereby notified that on the 13th 
day of August, 1936, behveen the hours of 10 A. M. and 12 
1\IL, or as soon thereafter as it may be heard, the undersigned 
'vill move the Trial .T ustice Court of Fairfax .County, at Fair-
fax, for a homestead waiving judgment against you and each 
of you jointly and severally for the sum of Seven Hundred 
Fifty Dollars ( $750), with interest thereon from the 2nd day 
of ,July, 1934, until paid, together with tllC costs incident to 
this proceeding, and 1.0 per cent of said Seven Hundred 'Fifty 
Dollars ($750) for and as attorney's fees, all of which is 
justly due to the undersigned Corporation, Receiver for the 
William Cawley, Liquidator, etc. v.jH. E. Hanes. 25 
National Bank of Herndon, froin you, as ~s o~denced by cer-
tain negotiable promissory note signed ~nd endorsed b:r you 
.as follows: 
"'' $750.00 HerndoU, Va., July 2d, 1934 
Five mouths after date, I promise to pay to National Bank 
of Herndon ........................... l .......... or order 
Seven Hundred Fifty 00 jlOO .......... ~ ........... Dollars 
AT THE NATIONAL BANI{ OF E;ERNDON, HERN-
DON, VA., for value received, 'vith interest from date, and 
cost of collection or any attorney's fees, i if incurred, in case 
payment is not made at maturity, and ·we
1 
the makers and en-
dorsers, each hereby and severally waive the benefit of our 
homestead exemption as to this debt; and 've also each and 
severally waive demand, protest, notice of presentment, no-
tice of protest, and notice of non-paym~nt and dishonor of 
this note. ; 
(Signed) HAROLD F. :flANES, 
(Endorsed on the back) fH. E. HANES." 
. I 
page 3 } the undersigned being· the hol~er thereof in due 
course, and for value; and said ;note has been regu-
larly reported for taxation and the tax paid thereon for the 
years for which the undersigned was the owner thereof in ac-
cordance 'vith the National Bank Act. : 
Given under 1ny hand this 28th day of D'uly, .1936. 
Respectfullr, 
I 
(Signed) WJVI. CA WLE1f, Liquidator for 
Federal Deposit Insurance Corpora-
tion, Receiver for th~ National Bank 
of Herndon, 
By CounseL 
GEORGE B. ROBEY, p. q. . j 
The .followi1!g is a true copy .of the. ju~ent. rendered by 
-the Trwl Justice on the aforesaid Notice of :Mohon for Judg-
ment '' onlitting the execution issued by the Trial Justice on 
the 21st day of September, 1936, upon w~ich no return was 
·made", and including the notation on the back of said paper 
of the allowance by the Trial Justice o ' the appeal to . the 
·Circuit Court: ! 
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page 4 ~ Judgment is granted the plaintiff, William Caw-
ley, Liquidator for Federal Deposit Insurance Cor-
poration, Receiver for The National Bank of Herndon against 
Harold F. Hanes and H. E. Hanes, defendants, for the sum 
of $750.00, with interest thereon, from the 2nd day of July, 
1934, until paid, and 10% attorney's fee, with the sum of 
$2.75 costs, said judgment waiving the benefit of the home-
stead exemption. . 
Given under my hand this 21st day of September, 1936,. 
9/21/36 appeal noted by Def.~ 
(Signed} A. C. RITCHIE, 
, Trial Justice for Fairfax County, Virginia. 
There is endorsed on the back of said paper the following : 
H. E. Hanes having· prayed an appeal from my de~ision to 
the Circuit Court of Fairfax .Cou.nty, Virginia, and having 
executed a bond, with Ada Walker, as surety, for the pay-
ment of such judgment as may be rendered in said Court and 
for all costs and damages, the appeal is granted. 
Given under my hand this 30th day of September, 1936. 
(Signed) A. C. RIT·CIDE, 
Trial Justice for Fairfax County, Va. 
The following is a copy of an Abstract of a Deed of Trust 
from Harold F. Hanes and Genevieve Hanes, his wife, to 
Stanley B. Hanes, Trustee, which was :filed as an exhibit be-
fore the Trial Justice, and which was also used as an exhibit 
in the trial of the case in the Circuit Court: 
page 5 } By Deed of Trust dated the 6th day of March, 
1935, and recorded on the 18th day of March, 1935, 
in Liber S, No. 11, at page 367 of the Land Records of Fair-
fax County, Virginia, Harold F. Hanes and Genevieve Hanes, 
his wife, conveyed to Stanley B. Hanes, Trustee, all the fol-
lowing described tract or parcel of real estate, with improve-
ments, and rights thereunto belonging. 
''Namely, All of that certain part, parcel, or tract of land, 
.situate, lying· and being in the town of Herndon, Fairfax 
County, Virginia, which was co1;1veyed to Harold IF:. Hanes 
by the heirs of Laura R. Yount, deceased, by deed. dated 
tenth day of June, 1925, and recorded in Liber N. No. 9 at 
page 317 a~d ex to which said deed reference is hereby made 
I 
;illiam Cawle~, Liquidator, etc. vf,. H. E. Hanes. 
for a more particular description of t~e land therein 




Beginning at a point "A" in the cdntre of said County 
Road, corner to the orig·inal tract and the land of Crounse, 
Aud, and Bready; thence with the line of Crounse 8. 77° 24' 
E. 665 feet to a marker in center of :Niadison Street extended 
South from this point and in the Soutli line of the original 
tract of land and point "B", (All of th,~se bearings are cal-
culated frem points A to B as a base line) thence N. 12° 36' 
E. 90.8 feet to a marker and the point 'f C''; thence at right 
angle N. 77° 24' W. 649 feet to the point~'D" in the centre of 
the 1County Road and in the line of the qriginal tract; thence 
S. 22° 45' W. 93 feet to the place of beginning. Containing 
one and three hundred and fifty seven thousandths of an 
acre {1.357) and known as lot No. 1. r • 
This Conveyance Is in Trust, nevertheless, to secure the 
payn1ent of a debt of $6,500 tvhich parties of the 
page 6 ~ first part owe to William Groome as evidenced by 
their certain negotiable promissory note of even 
date herewith, payable three years after! date at the Loudoun 
National Bank, Leesburg, Virginia, with interest at six per 
centum per annum, payable sen1i-annual~y.'' 
Abstract-Teste : 
(Signed) JOHN 1\ti. ]WHALEN, Clerk. 
And on the 1st day of December, 1937, the following order , 
was entered by the Circuit Court: 
pag·e 7 ~ 'VHliam Cawley, I~iquidator for Federal Deposit 
Insurance Corporation, Receiver for The N a-
tiona! Bank of Herndon, Plaintiff, 
v. 
H. E. !fanes, Defendant. 
I 
I 
APPEAL FROl\ti DECISION OF TRIA I JUSTICE COURT 
i 
AT LA \V-NO. 154 . 
This day came the plaintiff, by counsel, and the· defendant, 
in person and by counsel, and this matter\came on to be heard 
upon the papers heretofore proceeded upon in the Trial ,Jus-
tice Court of this county, and the ple~.dings filed in that 
court, upon the defendant's appeal from ~~the decision of that 
court to tlris court, and thereupon came a jury of nine (9') 
• 
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veniremen, to-wit: Kenneth Blunt, W. C. Hummer, Ernest 
Plaskett, C. W. Pearson, John H. Carper, Walter H. Cran-
ford, R. T. ·Creel, vValter C. Dinsmore, and J. E. Anderson, 
and took their seats in the jury box, and were sworn and ex-
amined on their voir dire, and found to be competent and 
qualified jurors according to the statute, and from said list 
of nine the names of John H. Carper and J. E. Anderson 
were stricke.n off in the mode prescribed by law by the At-
torney for the Plaintiff and the Attorney for the Defendant, 
each striking off a name, and the said John H. Carper and 
J .. E. Anderson were directed to leave the jury box, which 
they did, and the remaining seven veniren1en, to-wit, Ken-
neth Blunt, vV. C. Ilurnmer, Ernest Plaskett, C. W. Pearson, 
Walter H. -Cranford, R. T. Creel and Walter C. Dinsmore 
constituted t~e jury for the trial of this case, who, being duly 
selected, summoned, formed, empaneled and sworn in the 
mode prescribed by law, heard the opening statements of 
counsel in the case, and having· heard all of the evidence in 
the case, both for the plaintiff and for the defendant, re-
ceived their instructions from the court and heard the argu-
ment of counsel in the case, and took the papers in 
pag·e 8 ~ the case and retired to their room to consider of 
their· verdict, and after a while returned into open 
Court and rendered and returned the following verdict, to-
wit: 
"We, the jury, on the issue joined, find for the plaintiff 
and fix his damageR in the amount' of $750.00 with interest 
thereon fron1 the 2nd day of .July, 1.934r until paid, and 10% 
attorney's fee, subject to a credit of 68c. 
(Signed) ERNEST L. PLASKETT, 
Foreman.,· 
And thereupon the defendant moved the court to set aside 
the said verdict and to enter judgn1ent in favor of the de-
fendant on the grounds that the court erred in overruling the 
defendant's motion to strike all of the plaintiff's evidence 
at conclusion of the plaintiff's case, to ·which ruling of the 
court irt refusing to strike said evidence, the defendant ex-
cepted, and the verdict is without evidence to support it and 
is contrary to the law and the evidence, the date for the argu-
ment upon which motion the court left open. · · 
A.nd on the 16th day of 1\fay, 1938, the following order was 
entered by the Circuit Court: 
. I 
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page 9 }- In the Circuit Court of Fairf~ County, Virginia. 
'I • 
William Cawley, Liquidator of the Hern~on N a tiona! Bank, · 
Plaintiff, j 
v. 
H. E. Hanes, Defendant. 
i 
I 
APPEAL FRO~I THE TRIAL JUSTICE COURT. 
I 
. I 





This matter came on to be heard on the 2nd day of Feb-
ruary, 1938, and again on :i\rlay 16, 1.938, ~pon the motion of 
the defendant, fl. E. Hanes, heretofore I made to set aside 
the verdict of the jury r€turrred herein! on December 1st, 
1937, and to enter judgment in favor of ~aid defendant, not-
withstanding the s~id verdict, which said motion was con-
ti!lued to .this date for hearing, and upon! argument of coun-
sel; . 1 
The Court being of opinion that the, said motion should be 
granted; : · 
It is, therefore, adjudged and ordered that the said motion 
of the defendant, H. E. Hanes, be and the same is hereby 
granted and the said verdict heretofore returned against 
the said H. E. Hanes in this action be andi the same is hereby 
set aside; 1 
And it appearing to the 'Court that :fin~l judgment should 
be entered in favor of said defendant; 
It is, therefore, further adjudged and ordered that the 
said defendant, H. E. Hanes, do· recover bf the plaintiff his 
costs in this behalf expended. 1 
And thereupon counsel for the plainti+ff excepted to the 
ruling of the Court in setting aside the ~aid verdict and in 
entering judgment for the said defenda~t on the grounds 
stated orally in Court, which! grounds the said 
page 1.0 ~ plaintiff shall. have the right tr file in writing if 
he be so advtsed. · · 
And the said plaintiff indicating his in ention of applying 
to the Supreme Court of .Appeals of Vir~nia for a writ of 
error to the said judgment of the Court th~reupon moved that 
said judgment be suspended for a sufficient time to permit 
him to prepare his bill of exceptions and ~ake, further appli-
ootioo; i • 
It is further adjudged and ordered that the said judgment 
be suspended for a period of sixty days rom the rising of 
I 
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this Court to permit the said plaintiff to prepare his bill of 
exceptions and make said application for a writ of error .. 
No suspension bond is required. 
This order is final. 
page 11 ~ In the Circuit Court for Fairfax County, Virginia .. 
William Cawley, Liquidator for .Federal Deposit Insurance 
Corporation, Receiver for The National Bank of Hern-
don, Plain tiff, 
v. 
Harold F. Hanes and H. E. Hanes, Defendants. 
AT LAW-NO. 1545. 
REPORT OF EVIDEN.CE AND INCIDE.NTS OF TRIAL .. 
V. L: Farr, Reporter. 
Fee $31.00~ 
pages 12 and 13 }- (Index.) 
page 14 r In the Circuit Court for Fairfax County, Virginia. 
William Cawley, Liquidator for Federal Deposit Insurance 
Corporation, Receiver for The National Bank of Hern-
don, Plaintiff, 
v. 
Harold F. Hanes and H. E. Hanes, Defendants. 
AT LAW-NO. 1545. 
REPORT OF EVIDENCE AND INCIDENTS OF TRIAL. 
The above-entitled matter came on for hearing before 
Judge Walter T. ~1cCarthy at ten o'clock A. 1\L, on Wednes-
day, the 1st da.y of December, 1937, at Fairfax, Virginia. 
Appearances : For the plaintiff: George B. Robey and J ohu 
L. Cecil. For the defendants : Frank L. Ball. 
A jury of seven was duly impaneled and sworn to try the 
issues in the case, and opening statements having been made 
by ~{r. Robey on behalf of the plaintiff and by Mr. Ball on 
behalf of the defendants, the following occurred: 
I 
I 
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Thereupon, 
~:IR. \VILLIA~f CA vVLEY, / 
called as a witness on behalf of the plai~tiff, being first duly 




By lVIr. Robey: 
Q. State your full narne. 
A. "\Villiam Cawley. 
page 15 ~ Q. vVhat is your i·esiclence? 
A. Washington, D. C. 
Q. \Yhat business are you in? 
A. I am with the Federal Deposit Insurance Corporation, 
as liquidator. . I 
Q. Were you at 01fe tin1e connected with the National 
Bank of Herndon after your en1ploymeut with the Federal 
Deposit Insurance Corporation~ 
A. Yes, I was Liquidator. 
:Nir. Ball: If it will save any tin1e, 've admit the execution 
of the note and that the note was in possession of the bank. 
The Court: The note is admitted and identified as Exhibit 
"A". 
~fr. Robey: Do you achnit the 68¢-? 
Mr. Ball: We admit that 68¢ was drpwn out; that came 
about by some deposit sontebody had in bank. 
~£r. Robey: That is all I wanted to prove by ~:Ir. Cawley 
-that this note was in the bank and not paid. 
Q. 1\ir. ·Cawley, during your tenure of ~office and your con-
nection as representative of the Federal Deposit Insurance 
Corporation with the National Bank of! Herndon, did you 
- have any occasion to discuss the payme~~ t of this note with 
:.M~r. H. E. IIanes f 
· A. I don't recall ever talking· to l\fr. . E. Hanes about 
that note; I did discuss it with Harold a !number of times. 
Q. In your discussion with Harold, w, the question ever 
brought up as to whether l\ir. H. E. Ha~ICs- _ 
]\{r. Ball: (interposing) I object to tliat. 
The Court: Objection sustained. 1 
Q. What did your discussion of the matter with Mr. Har-
~ old F. Hanes consist of~ 
• 
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page 16 ~ ~Ir. Ball: I object to that. 
The Court: Sustained. 
~ir. Robey: Your Honor, this note is-
l\fr. Ball: (interposing) You ar~ not going to say any-
thing about what you €xpcct hiln to testify about it? 
• The Court : You can't bind ~{r. IL E. Hanes by statements 
made by Harold F. :Hanes. 
Mr. Rob~y: I don't expect to bind him by it, but I do 
think if he did discuss it-(addressing witness) Please don't 
repeat anything he 1night have said. · 
The Court: It could not be anything but hearsay testi-
mony even if he did say something. If you want to prove 
that, you will have to call ~ir. Harold Hanes. 
Q. 1\Jir. H. E. flanes made no payment whatever on this 
' note? 
A. None. 
Q. And you had no direct communication with him about 
it while you were conn€cted with the National Bank of Hern-
don? 
A. No .. 
CROSS EXA~fiNATION. 
By ~{r. Ball: 
Q. lvfr. Cawley, when were you appointed Liquidator~ 
A. I went over in ~larch, 1936. 
Q. And any agTeement that had been made and submitted 
to the Court concerning IIarold I-Ianes had been completed 
before that tin1e1 You had nothing to do with the submis-
sion· of any of these matters at all1 
A. No. 
page 17 ~ Q. 1v[r. Cawley, the note that was given by 
Harold IIanes secured by the Groom note as col-
lateral-when was that payable? 
Mr. Robey: I object, Your Honor, on the ground that 
H. E. Hanes had nothing to do with that note, he was not the 
maker or endorser, and it was a separate ag-remnent between 
:rvrr. Harold Hanes, his -w·ife and the Liquidator. 
The Court: Objection overruled. 
J\t[r. Robey: I note an exception. 
- A. That note was on den1and I think, secured by a mort-
gage payable in three years as I recall it. 
I 
I 
William Cawley, Liquidator, etc. v.lfl. E. Hanes. 




Q~ .And t~e Harold I-Ianes note was on1 demand 7 A. Yes, su. • 
I 
· 1\:fr. Robey: And I would further like ito get into the rec-
()rd n1y objection o11 the ground that the record is the best 
evidence and- this evidence is from memory. 
Mr. Ball: And the deed of trust that Mr. Groom held was 
on 1\fr. Harold Hanes' home pr9perty, w~s it not' 
1\fr. Robey: I object; the record is the best evidence. This 
witness was not called to testify as to what the deed of trust 
'vas binding on. I 
The Court: Objection sustained. 
1\fr. Ball: That is all. 
Mr. Robey: That is all. 
(The witness was thereupon excused and retired from the 
:witness stand.) i -
page 18 ~ Thereupon, 
I 
J.\tiR. WHEEL·ER 1IcDOU~AL, 
called as a witness on behalf of the plaintiff, being first duly 
sworn, was exan1ined and testified as fo'l~ws: 
I 
By l\fr. Robey: , 
Q. l\fr. l\fcDougal, state your full name. 
A. Wheeler 1\fcDougal. ! 
Q. vVhere do you live? 
A. \Vashing-ton, D. C. 
Q. What is your business, Mr. J\!IcDouga.l? 
A. I am with ·the Federal Deposit Insurance Corporation; 
Liquidation Division. I 
Q. As a part of your duties with the Federal Deposit In-
surance Corporation did you become con ected with the Na-
tional Bank of Herndon after it went in o receivership? 
A. Yes, sir. 
Q. If you recall, when was the Federal ,Deposit Insurance 
Corporation appointed Receiver for the National Bank of 
Herndon? 
A. Jan nary 9.~ 1935. i 
· Q. Did this note, which I hand you, o£ IIarold F. Hanes 
for $750.00 dated July 2, 1934, payable 1 five months after 
date, endorsed by H. E. Hanes, come int9 the hands of the 
Receiver as an asset while you were conn~cted with the Na-
tional Bank of Herndon1 
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A. ·Yes, sir. 
Q. Was any payn1ent -ever made thereon~ . 
A. Only the 68¢ offset that shows on the back of 1t. 
Q. I ask you to state the practice of the Receiver and 
whether that practice was followed by the Receiver for the 
National Bank of Herndon as to pe\rsons who 
page 19 ~ owned and endorsed notes that came into the hands 
of the Receiver 1 
1\'fr. Ball: I object to what the practice was. 
The Court: Objection sustained. 
Q. State whether or not the R.eceiver notified Harold :FT. 
Hanes as YTiaker and H. E. Hanes as -endorser that this note 
was l1eld as an asset of the bank~ and requested them to make 
payment thereof, after it came into the hands of the Re,.. 
ceiver1 
A. J\!Ir. Garrett wrote a letter to ~Ir. H. E. IIanes-
1\fr. Ball: (interposing) I object to his testifying to that; 
the letter is alreadv in evidence. 
The Court: Go "ahead. 
The Witness: And I took the matter up personally with 
Mr. Harold Hanes; and I think l\1:r. Garrett also had confer-
ences with both Mr. Hanes. 
Mr. Ball: I object to that and move that it be stricken 
out. 
The Court: Objection sustained; motion granted. . Just 
tell what you kno,v. 
Q. 1Ir. 1\fcDougal, did you have any conversation with II. 
E. lian-es personally with regard to the payment of this note, 
or any correspondence? 
A. No, sir. 
Q. State whether or not it was yQur duty with the •Federal 
Deposit Insurance Corporation to authorize, or not author-
ize, the institution of suits on notes. 
A. As Liquidator, if in my judgment a judgment should 
be taken on a note, I could authorize the attorney for the 
trust to go ahead and attempt to get judgment. 
page 20 ~ Q. ·Did you authorize, or did your office autho1·-
ize, the filing of a suit against IIarold F. Hanes 
and H. E. Hanes on this particular note f 
A. Yes, sir. 
I 
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I . Q. Mr. Ball, in his opening staten1en,t, read a petition to 
the Court which he claims creates an ~xtension such as is 
provided by the Vi.rginia statutes, as would release Mr. 
Hanes as ,endorser. Did you ever ext~nd the time of pay-
ment of this $750.00 note to l\1r. Harola F. Hanes f 
A. No, sir; I did do this, ~Ir. Robey, if I n1ay go on. After 
we ~·eceived the n1ortg·age ~s. security ~or ~Ir. Hane~' note, 
the Interest became due on1t 1n Decemher and he adVIsed us 
he didn't know whether he would be able to pay the interest 
and make any curtails on the $750.00 note, and he thought 
he would be able to make a substantial reduction on the 
$750.00 note after the first of the year. !In order to help him 
out, we agreed if he '"~otdd pay the inte~·est in December, he 
could start curtailing the $750.00 note after the :first of the 
I year. 
·Q. And did you agree to accept the p~yment after the first 
of the year? : 
A. :Nierely as an accommodation. T~e general policy un-
der which the bank operates is to try to go on with the debtor 
and work it out to the best of his ability without pressing 
h. ! liD. . : 
Q. Mr. 1\{cDougal, did you as Liquidator for the bank, or 
in any other capacity, for the· Federa~ Deposit Insurance 
Corporation, ever receive any authority ~rom the :Comptroller 
of the Currency authorizing the extension of time on the pay-
ment of this 'note? 
A. No, sir. 
page 21 ~ · Q. "\Vas the rna tter of payment of this note ever 
referred to the Comptroller 1 j 
A. No, sir. 
CROSS EXAMINATION. 
Bv ~Ir. Ball: ~ 
· Q. I understand this is all the corres · ondence relating to 
this transaction-because this is long a ~er the agreement-
1\fr. Cecil : All the correspondence. 
Q. (continuing) On the deed of trust. Mr. Garrett testi-
fied it was the latter part of ~Iay or J u:nk. This correspond-
~oo~~h~ I 
A. That is the official acknowledgement, or official author-
ization from the Comptroller of the Cu' rency. That is the ' 
only authorization. i 
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Q. Is this the only correspondence between }Ir. Garrett 
and the Cmnptroller touching· on this thing- at all? 
A. So far as our files show, that is the only correspond-
ence. 
Q. Files or no files, was it the correspondence? 
A. I would say it was, on the information I have; I wouldn't 
take an oath. 
Q. Do you claim he had to have authority from the Comp-
troller in order to extend time of payn1ent 1 
1\Ir. Robey: Yes, sir. 
1Ir. Ball: \Vhat is the law to that effect~ I have handled 
a g·ood 1nany of these 1natters. 
By the Court: 
Q. This mortgage you talk of as security for these loans-
·who did it belong to beforehand? 
page 22 ~ A. ~Ir. Groom. 
Q. nir. Groon1 was l\fr. IIarold IIanes' father-
in-law, wasn't he~ 
A. Yes, sir. 
l\Ir. Robey: 'Ve didn't g-et it fro1n l\:Ir. Gro01n. 
Q. 1\Ir. Groon1 didn't owe you anything; he did it to accom-
Inoda te l\Ir. Hanes ? 
A. Yes, sir. 
Q. He knew you had all thre-e of these notes at the time 1 
A .. I don't kno·w, sir; I presume he knew we had the ones 
of l\{r. Hanes and his wife, those were the only two in ques-
tion as far as the cmnprornise settlen1ent was concerned. 
Q. I don't kno·w what you contend. You don't know 
whether l\ir. Groom kne\v you had the $750.00 note or not? 
A. No, sir. 
Q. Didn't he transfer it to you for s01ne definite purpose¥ 
A. Yes, sir; he said the $3,:.300.00 note-there are some no-· 
tations on the back of it, only he said the $3,300.00 note, plus 
accrued interest. 
Q. He 'vas doing it for accommodation of his son-in-law, 
wasn't he7 
A. There was a $iJ,300.00 note at tl1at tiine clue. Yes, sir. 
It wasn't :Mr. Hanes, it \\'"as he and his wife. 
Q. l-Ie 'vas doing· it to keep you all fron1 getting a judgment 
against lvir. IIarolcl I-Ianes, was he not? 
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J\fr .. Hanes to do so1nething- about his obligations. He couldn't 
do it and l\fr. Robey had found he had 1nade a mortgage to 
his father-in-law. The four nwnths period to set aside was 
running and smnething had tO be done about it; 
page 23 ~ \Ve either had to start bankruptcy proceedings or 
something before that time, and ~fr. Groom· finally 
agreed to put the mortgage up as collateral for our note to 
prevent our c1oing· anything· about it. Wa~n't that right, Mr. 
Ro~yl ' 
_ Q. In other 'vords, he did the thing to protect his son-in-
law to keep you from putting him in ba11kruptcy or getting 
a judgn1ent against him I ' 
A. Yes, sir. 
Q. You don't kno'v whether he knew anything· about the 
$750.00 note or not I . i 
A. No, sir; I don't. 
Q. 1\Ir. l\fcbougal, docsn 't it strike you: as kind of strange 
that \Vith two notes due at one time you \:VOUld undertake to 
get judg1nent on one and leaYe the other ~ide open I 
A. No, sir; I think his interest was in his daughter, not his 
son-in-hnv. 
Q. You mean his daughter's name was :not on the $750.00 
note? 
A. Your Honor, I didn't carry on any of these negotiations. 
So far as the actual security and the compromise settlement 
\Verc concerned, :Nir. Garrett did it all. I think I can find 
a letter in the file from l\Ir. Garrett to the office from \vhich. 
I wrote the letter 1\rir. Robey just had to,, the Comptroller's 
Office requesting approval of it. I dicln 't come into this thing 
until after it was 1nade. 
Q. You are quite positive that so far as your interpreta-
tion of this is concerned there 'vas no exte-dsion of time on the 
$750.00 note to ~Ir. Harold I-Ianes? ] 
A. That was my understand~ng, yes, sir. 
page 24 } Q. You felt. all the tin1e tha\t any minute you 
'vantecl to you could go in an file suit on that 
note--there 'vas no tin1e lin1it? 
A. Yes, sir ; I did. - 1
1 Q. And of course under those circum stan · es the bank didn't 
feel like it was obligated to notify :Air. H. . IIanes there was 
an extension if it didn't think there was o e. 
A. That is rig·ht, sir. I 
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RE-DIRECT EXAl\1IN.A.TION. 
By ~Ir. Robey: 
Q. ~Ir. 1\icDougal-
MJ.:. Ball (interposing) : I don't think this is relevant; but 
I .have no objection to it. 
Q. I ask you to look at the letter from l\1r. Dudley to ~fr. 
Oh~wning· dated July 31, 1935, and the letter dated ,July 27, 
1935, addressed to the Federal Deposit Insurance Corpora-
tion by the Deputy Comptroller, and ask you if you have 
seen the letters before 1 
A. Yes, sir; I have seen the letters. 
Q. Yon recognize them~ 
A. Yes, sir. 
Q. Tha.t is what¥ (indicating) 
.A.. That is the sta1np of the Federal Deposit Insurance 
Corporation. 
Q. I ask you to read the letter from the Deputy Comp-
troller to the Federal Deposit Insurance Corporation and 
see if that letter n1akes any reference to an extension of time 
on the $750.00 note. 
Nir. Ball: You are offering that in evidence now, are you f 
Mr. Robey: Yes, sir. 
l\{r. Ball: I admit it doesrt 't mention the $750.00 
page 25 ~ note. 
l\{r. Robey: I would like to introduce the let-
ters i~ evidence. 
(Plaintiff's Exhibit No. 1 introduced in evidence.) 
Q. 1\ir. 1\{cDougal, state \vhether or not this note secured 
by deed of trust payable to 'Villiam Groom made by Harold 
F. Hanes and Genevieve Hanes and assigned to the ·F:ederal 
Deposit Insurance Corporation for the payment of a note 
of $3,411.00, or approxin1ately that, amount, was held by the 
Receiver strictly as collateral for those two notes. 
1\fr. Ball: It was one note then, wasn't it? 
A. One note, yes, sir; that is right. 
Q. Did not the agreement or acceptance show any amount 
I 
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realized over and above that amount 'v~s to be returned to 
Mr. Groom or his estate1 . ! 




Bv l\tir. Ball : I 
-Q. You took a note from Harold I-Ianes and his wife for 
$3,411.70 payable three years after date Ti That is right, is it 7 
A. Yes, sir. : 
Q. And that note was a combination 1 of the old note of 
$3,131.28 an? $101.00, with accrued inter~st and so on f 
A. ·Yes, s1r. ', , 
Q. And that was the note secured by :the Groom trust as 
collateral T : 
A. Yes, sir. I 
Q. There were no payn1ents to be made on that for three 
years from date taken~ A.ncl that elate \·was in the Fall of 1 1935, and there was nothing· clue on that note in January, 
19:36, was there Y I 
pag·e 26 ~ A. No, sir. 
Q. Not a cent~? No $100.00 payment due on 
that note in January-or February either? 
A. No, sir. ·! 
Q. You recall filing a petition in this c9urt, don't you, Mr. 
~fcDougal1 
A. Yes, sir. 1
1 Q. And you signed that petition, didn ~t you? 
A. Yes, sir; I did. i . 
Q. I have a certified copy of that pet~tion here in which 
this assignment is acknowledged in settlefent of the indebt-
edness. 1 
.A. He agreed to assign to the Receiv¢r the note secured 
by the first trust- l 
lVIr. Robey: \Ve admit that. 
J\fr. Ball: You don't achnit all this wh le thing: (reading 
from the petition) "Would ~ given ni~ty days from the 
date the court confirn1s the composition to pay the $750.00 
note endorsed by H. E. I-Ianes. Said cur .ai]ments to be not 
less than the payment of $100.00 on F bruary 15th, 1936, 
and the payn1ent of $50.00 on the 15th !of each and every 
month thereafter, subject to the approval of the Court". 
I 
Q. Now, that was submitted, wasn't it in the petition-
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that very extension we are talking about of ninety days? 
A. Yes, sir; if it is in the court order. 
Q. This isn't a court order; this is over your siganture. 
That is what vou n1eant bv it"? 
A. No, sir; "'I only nwant to point out that we are trying· to 
explain the whole situation, trying to give the 
page 27 ~ court a picture of the entire situation. 
Q. \Vhnt do you 1nean by saying, "With the 
agrcmnent that the said fiarold F. I-Ianes would be given 
ninety days fr01u the elate the court confirn1s the composi-
tion to pay the $750.00 note endorsed by H. E. Hanes''? \Yhat 
did you n1ean by that specific reference of tilne? If it 'vasn't 
an extension, 'vhat did you consider it 1 
A. I n10rely considered it a plan for payment of the $750.00 
note. 
Q. That is exactly it - a plan for the payment of the 
$750.00 note. That is what you considered it and what you 
wanted the court to consider it 1 
Q. And under that plan would be due a payment of $100.00 
on F-ebruary 15th, J 936, and $50.00 a n1onth afterwards. Is 
that right 1 
A. Yes, sir. 
Q. You put it in the petition so that the court would un-
derstand that was the plan'? 
A. 1\:ferely that the court would know smnething was being 
done about the $750.00. · 
Q. So that $750.00 note was discussed with l\fr. Harold 
Hanes at the thue the deed of trust was discussed with him. 
A . .._1\.s I said before. it was discussed in connection with 
the payn1ent of the not"e which was secured by the n1ortgage, 
because l\fr. llanes clidn 't apparently have enough money to 
pay interest on the mortgage and to reduce the note. 
Q. You say it ·wasn't discussed with 1fr. GroOin at all? 
A .. I didn't even know l\Ir. Groom. 
Q. You clidn 't know hiJn, you never had any discussions 
with l\Ir. Groom f 
A. No, sir. 
page 28 } Q. Were you in on any discussions with 1\{r. 
Harold Hanes~ 
A. Only one. 
Q. That one was when-in December, 1935? 
A. No, the late snmmer or fall of 1935. 
Q. Before or after this petition was filed f 
A. I believe it was before, sir. 
Q. That you had your talk with him? 
I 
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Q. And the staternent you put in he1ie gre-w out of that 
talk? I 
A. Yes, sir, I beli9ve it did. 
1 Q. And the understanding was that !Harold would give 
you a deed of trust securing the two not~s and add ~n exten-
sion on that~ ·I 
A. That had already been done. '
1 Q. vVasn't that discussed when you talked to him~ 
A. No, sir; nterely the paynwnt on tH
1
e mortgage. 
Q. You hadn't taken the mortgage b~fore you filed this. 
Yon mean you took the mortgage before the court authorized 
you to take it? 1 
.1:\.. The Comptroller .authorized us to take it and have it 
approved by the court. 
Q. I understood you to say you had a tftllc with him before 
this petition was filed. You hadn't any imortgage then, be-
cause this petition authorized you to tak¢ it. 
A. I think the petition n1erely asked tlie court to approve 
our action. 
Q. That is right; you had to get authority from the court 
and send that copy on to the Comptroller at the time you 
took the rnortgage. , 
page 29 ~ A. No, sir; a~ I understand i!t, if we got the ap-
proYa 1 of the Comptroller to accept the compro-
Jnise settJen1ent; if he told us to go ahead land do it, we could 
go ahead and have it approved afterward. 
Q. Is that the way you did, l\Ir. :McDougal~ 
.ll. Yes, sir; that is my understandingJ 
Q. '\That do you get tho court's approval at all for? 
A. It doesn't becon1e final until the coul't approves it. 
Q. The order of the court, of which I jhave a copy here, 
'vas <mtered on N oven1ber 7th, and reads1,. as follo·ws: ''The above n1atter mnne on to he heard bcfor~ the Court on the 
duly verified petition of '\TbeelP.r l\fcDou~al, Liquidator for 
the National Bank of He:r:ndon, Hernclon,_IJVirginia, (herein-
after referred to as the ''bank"), and the.: Court being fully 
advised in the prmnises and finding that ainong the assets of 
the said Bank which came into the possession of the said Pe-
titioner, as Liquidator for the ~eceiver, tere those certain 
notes of EclnH NL DeHaven and Edw~rd DeHaven for 
$387.80; I-Iarold F. Hanes and GeneYive l.Ianes for· $101.00, 
$3,131.28 and $750.00 * * ~"' ". That is the · ote, isn't it? 
A. Yes, sir. 1 • 
Q. ".And finding the other allegations o · said petition are 
I 
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true, and that the authority prf!Yed for in said petition is 
necessary in order to liquidate the assets of the said Bank, 
and to serve the best interests of the said Bank, its depos-
itors, creditors and shareholders, and further finding that 
the authority prayed for is within the· jurisdiction of this 
Court, it is therefore, 
Ordere9., Adjudged and Decreed that the said P~titioner as 
Liquidator of said Bank be, and is hereby au-
page 30 ~ thorized to accept the .confession of judgment of 
Edna J\L and Edward DeHaven; to accept pay-
ment of $800.00 and the note of Samuel A. lVIi tchell in s~ttle­
ment of lVI. T. "\Vilkins notes and stock asses.suwnt ; to. accept 
the assig1unent of the deed of trust of liar old F. I-Ianes and 
wife for $3,411.70 and to accept $1,287.94 cash in full settle-
ment of the note of R. E. J.\IIoran' ', and so on. 
Now, if that wasn't. a part of the agreement, do you know 
'vhy it was sp~cifically set up in the petition and also recited 
in the order of the Court? 
Mr. Robey.: I object to that, Your Honor; it v.rasn't re-
cited in there. 
Mr. Ball: The assets of these three notes specifically. 
Mr. Cecil: Not in the order portion. · 
Mr. Ball : I don't think you gentlemen seriously contend 
that the order has to recite the extension of time, but the 
Liquidator would have to accept it in place of the ones there. 
Mr. Cecil: The court order merely says $3,400.00 note ·se-
. cured by deed of trust. That is all. 
Mr. Ball: That 'vas the only thing you had to take a court 
order on. 
Mr. Cecil: That is the only thing involved in the court or-
der. 
Mr. Ball: You 1nay think so. 
I Q. l'Ir. McDougal, did you 'vrite that letter? (handing let-
ter to the witness) . 
.A. Yes, sir; I wrote it. 
Q. That letter refers to payment on the $750.00? Is that 
what you are referring to there? 
.A. The $100.00 payment was to be on the $750.00 note. 
page 31 ~ 1fr. Ball: I offer thls letter in evidence. (Reads 
letter to the jury.) 
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Q. Now·, ~Ir. ~fcDoug-al, i:p this letter i what do you mean 
by saying in accordance with the terms of the agreement 
$100.00 would be due in January f ' 
.A. I meant that the $750.00 would be \reduced by $100.00 
some time in January. I 
Q. You meant there was a $100.00 pa~ent due in accord-
ance with the agTeement entered into wit~ him f 
Mr. Robey: I think the letter states what it means. 
The Court: Objection overruled. 
Q. You meant that $100.00 was due on this $750.00 note in 
accordance ·with the agreen1ent made 'vith him? 
.A. The agreement I 1nade with l\fr. :&lanes. 
Q. Is that what you n1eant? Did you mean it or not? 
A. That $100.00 'vould be paid on the: $750.00 some time 
in January. , · 
Q. In accordance with an agTeement you made? 
A. He had agreed to pay the $100.00. 1 
Q. What did you agree to about the $750.00 note? 
A. Nothing, so far us I kno,v. 1 
Q. You meant his agreement, not your agreen1ent? 
A. ·Yes. 1 
Q. What do you mean by "this agreement, under which 
this composition was effected''? The composition the court 
had approved t No~, what did yo~l n1ean i(that wasn't part of 
the agreement? I-Iave you any explanation to give me? 
A. No, I can't, except I must have nuxed it up. 
page 32 ~ Q. Sir~ ~ 
A. No ; why I put that in there I couldn't tell. 
The Court: Is there any question in your n1ind about tho 
fact that ~fr. IIanes, in his negotiations '~ith you about this 
matter, expected you to refrain from trying to collect part 
of this $750.00 from hin1 for a period of nipety days, 'vhether 
you agreed to or not? That was part of hi~ expectation when 
he went into the matter, wasn't it1 1 
A. That we would not start suit on it for ninety days; yes, 
Your Honor. · 
The Court: What was the Federal Depqsit Insurance Cor-
poration doing? vV ere you trying to fool him, hide behind 
a lack of authority? \ 
A. No; we bad :rio intention of that. If ~e go into a closed 
bank and demand payment, if we don't gc paYJnent at once , 
start suit, 've 'vould wreck a community. We have a num-
ber of other notes in :Herndon or other co unities on which 
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've allow them to make payn1ents n1onthly without any idea 
of extension. 
The Court: Didn't you g·ive hint a chance to give you a 
mortg·age securing this other note and lead him to expect he 
would have ninety days on the $750.00 note, and now your 
position is you are not going to stand by that because you 
didn't have any authority to do it~ Isn't that the picture! 
A. No; we 'vouldn't start any action against him in the 
period of ninety days. vVe had no authority to extend on 
the note; 've wouldn't have started action against him; it 
'vas son1ething worked out for his benefit. We 
page 33 ~ didn't intend io extend the note at that time. 
Q. What is your definition of extension? 
A. Rene,val. · 
Q. You mean taking a new note? 
A. Not necessarily. 
Q. You 1nean just what it says-extension of time of pay-
ment? 
A. Yes, sir. 
Q. If you ·extend the tune of paytnent on a note, you know 
you have to give notice to the endorser f 
A. Yes, sir; I had a copy of a letter 1v[r. Garrett wrote to 
the endorser. , 
Q. Yon 1nean notifying the endorser this agreement was 
being entered into"? 
A. No. 
Q. There was nothing going fron1 your office to the en-
dorser notifying· hin1 to that effect-no letter of any kind~ 
A. No; I don't have anything to do with those things. 
Q. lla ven ~t you checked your files to see if anybody else 
sent a letter to hin1 ~ No letter has gone to l\ir. llanos notify-
ing him of any extension on this note~ 
A. A letter went to him frmn 1\fr. Garrett making demand 
on hin1 for payment of the note. 
Q. If he had paid the paynwnt on Jan nary 16th ·which you 
mentioned here, w·hen would the next payment have been 
due? 
A. I think he thought he could make monthly payments 
from then on. 
Q. $50.00 fron1 then on is what you said in the petition. 
You wouldn't have sent another notice for thirtv 
page 34 ~ days, then if he paid that, another thirty, so that 
the whole agreement as set up in this petition 
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A. Yes, sir; it would. I 
Q. As a matter of fact, you didn't intend to take any ac-
tion until the agreen1ent was over 1 ' · 
A. No, sir; 've didn't; we intended fbr the agreement to 
get over. 
Q. You m·ean you starte.d to take action before that agree-
Inent was over 1 1 . 
A. I don't know ·when the next payment would have been · 
due. 1 
Q. Regardless of what your authority was, did you ac-
tually enter into an understanding with him that he wouldn't 
have to pay until January 1 
A. Yes, sir. 
Q. Then he ·would have to pay on those. dates specifically 
set out7 
A. No specific dates, but $50.00 monthly. 
RE-DIRECT EXAlVIINATION. 
I 
By ~fr. Robey: 
Q~ :Nir. ~·TcDougal, the Court asked you a question here a 
'vhile ago. I think the reason he asked it is he got the facts 
confused in his 1nind. He asked if you were trying to mis-
lead smneone-~Ir. Hanes-by entering ~nto this agreement 
or if you did enter into an agreen1ent with him as a matter 
of fact, and a matter of record . 
. ~Ir. Ball: Don't cross examine your own witness, please. 
Q. State when 1\-Ir. Harold Hanes actually gave the as-
siginnent through l\Ir. Garr~tt of the Groom note. 
A. \Vhen, 1\!Ir. R.obey1 Around the l$t of July, 1935, as 
I rmnember it. I don't kno'~ the exact date. 
pag·e 35 ~ Q. Then after he gave that mote, sL~ months did 
become due shortly after the tote was given! 
lVIr. Ball: \Vhat do you mean by that1· 
J\ir. Robey: The interest on the note. : · 
l\fr. Ball : \Vha t note? 
l\Ir. Robey: This note IIarolcl Hanes gave to Groom. 
l\Ir. Ball: I "rould like to inquire wb3tt you are trying to 
show by that. vVhat has that to do withJ tl1is gentleman be-
fore this $100.00 payment was due on the $750.00? 
The Court: Objection overruled. 
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. Q. In other words, when you got into this matter, Mr. 
Garrett had gotten the collateral note 'from lVIr. Hanes and 
you were proceeding· to colle'ct the interest on the note. Is 
that not the fact~ · 
The Court: Which note are you talking· about~ 
M~. Robey: I an1 talking about that note to Groom given 
as collateral for Harold Fianes, and that is the time that 
Mr. Ball contends that the ninety day extension ag1:eement 
was arrived at. 
Mr. Ball: I beg your pardon; I_ do not contend that at alL 
I contend it was arrived at before the petition "ras filed be-
fore the court; he knows he couldn't legally receive and 
chang·e the assets until approved by the Comptrollei·. The 
other things were all preliminary. 
The Court: All right; we can argue the case later. 
Q. Mr. 1\fcDougal, state whether or not the pledging of 
the collateral note of Harold F. Hanes and his wife to Wil-
liam Groom was prior to or simultaneous with the conversa-
tion you had with 1\Ir. Hanes and myself as to the payment 
of the $750.00? 
page 36 ~ A. Prior to that. 
Q. The note was pledged prior to that? 
A. Yes, sir . 
.. Q. Therefore, the time you 'vere pressing l\Ir. Hanes for 
the payment of the $750.00 had nothing· to do with the pledg-
ing of the collateral, because that was past and over with~ 
A. Yes, sir. 
Q. I just wanted the Court's mind cleared up. You were 
demanding the payment of interest~ 
A. Yes, sir; at that time. 
Q. And you could not g·et payment of interest and could 
not get payment on the $750.00 note~ 
A. Yes, sir. 
Q. And you were endeavoring to collect both the principal 
on the $750.00 note and the interest on the $3,400.00 note 
which had been previously pledged as collateral? 
A. ·Yes, sir~ 
Q. That conference was in the latter part of September 
or the first of Octo her? · 
The Court: Wait a minute, 1\fr. Robey, you can't fix 
the date of the conferen.ce. Let the '-\rituess testify. (To the 
witness) : Do you know 'vhat the date was? 
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The 'Vitness: No, sir; I do not. It was in September of 
1935 ; I couldn't tell you exactly. 1
1 
The Court: Septmnber, 19:35, when Y,ou had your under-
standing he was to pay $100.00 in ninetY: days~ 
The "\\fitness : Yes, sir; th~t is right. 
page 3·7 ~ ~Ir. Robey: I would 1ike tb ask that the orig-
inal papers in that suit be b~ought in. 
I 
(Thereupon a short recess was taken.~ 
1'Ir. R.obey: Your Honor, in the Trial Justice Court 1\:Ir. 
Ball ren1embers- , 
Mr. Ball (interposing) : Anything re~crring to evidence Y 
Mr. Robey: No, I referred to things filed in this proceed-
ing 'vith the Trial Justice. I 
~Ir. Ball: I object to any reference to I the brief; the brief 
wouldn't be evidence. i 
lVIr. Robey: Your Honor, I have seht for the original 
note, which I 'vill file to identify it, but Ire has testified as to 
certain things appearing on the back of that note and I 
wanted to ask him some questions as to that collateral note. 
lVIr. Ball: If you will tell me what it is, we may be able to 
stipulate. I don't see how it is relevant,, but I have no ob-
jection. We can stipulate that is on that note. I ad.n1it the 
Groom note was put up as collateral for 
1 
this $3,400.00. 
1fr. Robey: And that l\1 r. vYilliam Groom endorsed it 
without recourse and that this notation~ was made 1 
lVIr. Ball: That was put up as collatet:al for another note 
to the extent of $3,411. 70. Yes, sir; I admit that. 
I 
Q. 1:Ir. JV[cDougal, you were regularly :appointed Liquida-
tor of the National Bank of I-Iernclon fo~ a time, were you 
notT \ 
A. Yes, sir; I 'vas. 
Q. vVhen did you start as Liquidator? I 
.ll .. I don't remember the e act date - about 
page 38 ~ July 17th. 
Q. 1Vhom did you succeed 1 
A. John Garrett. 
Q. \Vhen did your services as Liquida ~or terminate 1 
A. ~fr. Cawley was appointed after ~yself in ~{arch of 
1936. I 
Q. Did you have any connection with i the acceptance of 
the terms of the collateral note, or were hey completed be-
fore your term of office as Liquidator? 
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A. They 'vere concluded before I was Liquidator. 
Q. vVere they all held by John Garrett, the man that you 
succeeded? 
A. Yes, sir. 
Q . .And your only connection was the matter of the sub-
mission of the matter to the Court and collecting the in-
terest' 
A. Y €S, sir; that is correct. 
Q. Then, all the understandings and agreements were en-
tered into between ~Ir. Garrett and Mr. Hanes prior to your 
appointrnent as Liquidator? 
A. Yes, sir. 
i\fr. Robey: .LL\.nd then i\fr. Ball agrees we stipulate that 
the orig·inal note was lost and that the duplicate was given. 
J\1r. Ball: I don't kno'v anything about that. If that is a 
fact I have no objeetion to it. I adn1it the Groon1 note had 
an eudorse1nent and was put up as collateral for the other 
note. 
lVIr. Robey: And 'that the follo,ving ·endorsement appears 
on the back of the note: "The within note held by the Fed-
eral Deposit Insurnnce Corporation, Receiver of the Na-
tional Bank of Herndon, fierndon, Virginia, as collateral 
security for note of Harold E1 • Hanes and Genevieve J\f. 
flanes, snid corporation in the sum of $3,411.70 
pag·e 39 ~ dated .Juue 27, 1935, and any excess proceeds in 
the sale of this note or of property securing this 
debt to be rendered to \Villi am Gro01ne, Sterling, Va.-J ohn 
l\L Garrett, Liquidator for Federal Deposit Insurance 
Corpn., R-eceiver of the National Bank of I!erndon, Hern-
don, Virginia.'' I an1 going to produce that original note, 
but didn't want to leave it in the court's record. 
lVIr. Ball: vVe admit all that; I don't see any necessity 
for producing it. vVe a-dmit it was put up as collateral; that 
has been admitted all the way through. 
RE-CROSS EXAlVIINATION. 
Bv l\ir. Ball : 
.,Q. 1\Ir. lVIcDougal, in view of son1e questions counsel asked 
you-when did 1\Ir. Garrett leave? 
A. About .T uly 17th, as I remember it, sir. 
Q. Do I understand yon to say he had completed t1ll the 
negotiations with IIarold Hanes prior to his leaving~ 
A. That wasn't the question, J\1:r. Ball. 
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Q. vVell, is that so~ '! 
A. The composition went through about exactly the same 
f01·n1 as l\ir. Garrett and l\:Ir. Hanes agreed on. 
Q. Had that agreement been definitely reached before Mr. 
Garrott left the bank~ 
A. Yes, sir. 
Q. All the negotiations on which the ·petition was after-
wards based were complete~ 
1 
.ll. ~s far as the con1pro1nise settlement was concerned, 
yes, sir. 1 
Q. Everything· that was to be submitted to the Court was 
con1pleted would you say,' be£ore he left? 
page 40 ~ A. Yes, sir. . 
Q. On Noven1ber 7th you filed this petition in 
court' 
A. Yes, sir. 
Q. Had the petition been dra,vn on data furnished by Mr. 
Garrett to you~ . 
A. It was 1ny understandng that the petition was drawn 
on infor1nation furnished in a. letter of the Comptroller of 
the Currency approving the settlenwnt. 
Q. \Vho g·ave the instructions to the attorney to prepare 
the petition o? 1\lr. Garrett, before he left~ 
A. No ; I took over after he left. 
Q. And that was not filed, according to this, until Novem-
ber 7. 1'935. 
A. ·It is custon1ary to hold those thing~ up and put more 
than one compron1ise into one petition. ~ 
Q. So that several months after l\lr. Garrett left, you sub-
mitted the proposition to the court. Do I understand that 
in t.lHl n1oantime you had this talk with
1 
Harold about the 
$750.00 and it was your idea to put that ~n the petition and 
tie up with the other things? Was it yours or l\1:r. Gar-
rett's? I 
A·. The arrangen1ent on the $750.00 not~ was between Mr. 
Hanes and myself. 1 
Q. It .was on your say-so that was put r· the petition, not 
on l\{r. Garrett's? I 
A. Yes, sir. 
Q. You made it, then, a part of the agr.eement and so no-
tified your attorney to put it in~ j 
A. Mr. Robey was at the con~erence I had with 
page 41 ~ :Nir: Hanes, and he drew up the petition without 
any suggestions fr01n me 'vhat.~oever. 
Q. He 'vas there and heard what the a1~,reement was, and . I I 
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embodied it in the petition. You signed the petition of course 
and· read the petition before you sig11ed f 
A. Yes, sir; I did. 
Q. And kne·w what was in the petition before you signed 
it-personally knew that the $750.00 note, with provision 
for payment to be delayed, was on there-you knew all that 
was in the petition before you signed? 
A. It was my understanding it was necessary to present 
to the court a full picture of ~Ir. Hanes' indebtedness. 
Q. And the reason the whole thing- \vas embodied, there-
was some understanding with lVIr. Hanes? 
A. No, sir; I was advised by ~ir. Robey it was necessary 
to bring out all the indebtedness due by ~ir. Hanes-that is, 
all the indebtedness at the time of the compromise. 
Q. You said, on thes,e questions of _allowing nH~n to pay in 
instalments, you did that in a great n1any cases. Do you 
know of any cases where it was put in a petition to the court'? 
A. No, sir. 
Q·. You can't narne a single one and you had hundreds of 
them. Can you understand \vhy that was done in this par-
ticular case~ 
Mr. Cecil: When he referred to "hundreds", he referred 
to Receivers throughout the States. 
I 
Q~ You did have several hundred in this county¥ 
A. No, sir. 
Q. How many accounts 1 
A. 820 . 
. page 42 ~ Q. After you had this talk with Harold Hanes in 
September concerning the $750.00 note, you never 
talked with H. E. Hanes-never correspond-ed with him or 
said anything to hirn about that whatever~ 
A. No, sir. 
Q. The first comrnunication to him was months later when 
11:r. Robey was authorized to file suit~ 
A. I-Iow much later~ 
Q. Quite a while later-that letter is here. 
A. I don't know about that; up until ~larch, 1936, I know 
there was nothing-. 
Q. Up until then nothing had gone out of that office in-
forming· him of any arrangements, any extension, or any-
thing else as to w·hat your understanding was. 
A. I was under the in1prcssion we \Vere 'vorking it out to 
the best advantage of everybody. 
I 
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Q. When 1\tir. Garrett was testifying-,: a letter was intro-
duced that was written on June ,20, 193fj. As I understand 
it, all your talk with I-Iarold Hanes in ref~rence to the $750.00 
'vas after that date. There is no question about that? 
A. Yes, sir; no question about that. I had nothing to do 
with it at alL , 
Q. Let n1e ask you this : In this letter of lVIr. Garrett-
you were fan1iliar with that letter? ' 
A. I have read it; it was in the files and I read it. 
Q. 1\tlr. G~rrett was your predecessor F 
A. Yes, sir. I 
Q. Mr. Garrett says: "I have today notified ~{r. Hanes 
that unless- , 
page 43 ~ :Nlr. Robey: I object; this letter was introduced 
in lVIr. Garrett's evidence, arid if the deposition 
hasn't been read it is not proper to cr(:>ss examine on this 
letter before the deposition is reacl. I ~m perfectly willing 
for it to be read; if not, I 'vould like to offer an objection. 
~1:r. Ball: I am not g·oing- to read the deposition; I an1 
going to read a clause in the letter. 
The Court: Objection overruled. 
1\tir. Robey: Exception. 
lVIr. Ball (reading·): "I have today notified ~Ir. Hanes 
that unless satisfactory arrangen1ents are n1ade for the pay-
ment of his obligations to the National Bank of Herndon 
on or before .June 24, 1935, said obligations will be placed in 
the hands of my attorney for collection". 
Q. Now, it was not placed in the hands of an attorney 
J·une 24, 1935; it was not vlaced in his liands until after he 
made pa.yntents in February of the following year. 
I 
Mr. Robey: I object to counsel stating!! what was done and 
what was not done. 
The Court: He is asking a question. ~J 
:Th'Ir. Robey: He has ·already testified r that. 
Q. You 'vere the 1nan 'vho had contro\. as to ·whether the 
note would go into the hands of an attorljtey f 
A. I didn't know it then until after Jrl'1ne 24th; I wasn't 
Liquidator then. I can1e in in July. 
Q. Do you know 'vhy it was not placed in the hands of 
your a ttornev after you came in some time in 1936 ¥ 
page 44 ~ · A. Because of Mr. Hanes' a~Teement to reduce 
the note when he was able to do it. 
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Q. And because of the agreement he needn't pay until 
January, 1936. He prmnised to pay in 1936 if you 'vould de-
lay that long and- you said, ''All tight", you would delay. 
A. I never remen1ber threatening· to put the note in the 
hands of our attorney; all I wanted was to work out an agree-
Inent or plan whereby lVIr. l-Ianes could pay his obligation. 
I didn 't threaten. 
Q. In brief, 1fr. I-Ianes said, '' Gi vc me this time until 
January and I will pay $100.00 in January", and you said, 
''All right, if you will do that I will give you that much 
time". 
A. I don't know whether I said that or not. 
Q. \V'l1at did you say~ You agreed to it, because you did it. 
A. That is right; I did it. 
1\fr. Ball: I wanted to have·hin1 identify this petition. He 
has referred to it; I would like to offer a copy of it certified 
by 1\!Ir. Richardson, (it is an old copy, certified some time 
back) in order to get it into the record. 
1\ir. Robey: I have no objection. 
l\Ir. Ball: I offer that certified copy of the petition filed 
by l\ir. l\icDougal and of the court order. The petition was 
filed N oven1ber 7th nnd the ol'der was entered on the san1e 
day. 
(Defendants' Exhibit No. 2 and No. 3 introduced in evi-
dence.) 
:rvrr. Robey: I object, on the ground that lVIr. H. E. Hanes, 
·who is the man \vho is entering an appeal, had nothing· to do 
with that $3,411.70, and· that the settlmnent with Haro~d 
Hanes taking collateral for $3,400.00 note, had 
pag·e 45 ~ nothing· to do with the $750.00 note on which 1\fr. 
Hanes has appealed fron1 the- decision of the Trial 
Justice. 
The Court: Objection overruled. · 
J\1r. R.obey: Exception. . 
lVIr. Robey: That is our case, Your Honor, except that 
original note I want to show to the jury and introduce this 
copy that I have read as evidence. 
The Court: 'Which original note~ The deed of trust noteV 
~i r. Robey: On which originally a ppearecl the endorse-
ment on the back. I want to show the original to the Court 
and the jury. 
The Court: For the purpose of showing the note itself 
or the endorsen1ent on the. back of it 1 
William Cawley, Liquidator, etc. v.i H. E. Hanes. 53 
lJ!J.r. TVheeler McDo-ztgrl. 
l\fr. Robey: Anvthing I \Vant to put in the record about 
that note. :Nir. Groon1 had a deed of trust on Harold Hanes' 
house and it \Vas assigned as collateraE I want to put in 
the record the original note' - tlw·re was a duplicate note 
issued for that amount. · · 
IVIr. Ball: The only question is that the nottlJwas put up 
as collateral, isn't it 1 · 
The Court: \V11a.t was the date of the note 1 
Ylr. Robey: ~:larch 6, 1935. 
The Court: It is to be stipulated there was a note of Har-
old F. Hanes and Genevieve Hanes to the order of William 
Groom dated ~Iarch 6, 1935, for the sum of $6,500.00, payable 
three years after date and s·ecured by deed of trust on the 
homeplace of lVIr. Harold F. I-Ianes, which was assigned Ol" 
endorsed in the manner already sho\vn by the stipulation 
previously entered in th{) record. Do you stipulate to that, 
Nir. Ball? 
lVfr. Ball: Yes, sir. 
page 46 ~ J:Ir. Ball: I have a motion I would like to make 
out of the presence of the jury. 
(At this point the Court and counsel retired to the Court's 
ehan1 hers, and the following· occurred out of the presence of 
the venire.) 
l\ir. Bnll: I move to strike the 11laintiff's evidence on the 
p:round that it shows that there was an extension and that 
there \Vas no notice of any kind given to ~fr. H. E. Hanes, and 
that his asse-nt thereto \Vas not obtained. 
l\fr. Robey: Before he 111akes his motion, I overlooked 
rending the deposition of ~'fr. Garrett, and I want it consid-
ered in. 
~Ir. Ball: I think the whole deposition has nothing to do 
with the case. I object to it going in. T~e whole agreement 
~bout the $750.00 note arose in Septen1be~1·.·; ~fr .. Garrett left 
the bank in .T uly, so nothing 1\1:r. Garre· t did would affect 
this. I object to l\fr. Garrett's testin1on , or Niiss Bayne's 
testi1nony, on the ground that the understanding· 'vith re-
gard to the $750.00 note a1·ose after l\fr. G'rrett left, and nec-
essarily he would kno'v nothing· about the' ag-reement of Mr. ~tfeDoug:al; and so far as l\:Ir. l\fcDougal-+ 
The Court: I am not particularly inc~ned to listen to a 
1notion to strike on this thing. If you wa:nt to demur to the 
e·vidence, we can settle it right now. If you don't want to do 
that, I want it to go back to the jury. It :ight still be doubt-
ful and I \Vant the jury to decide the c · se. 
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Mr. Robey: You insisted on a jury, ~ir. Ball; 've didn't 
want a jury. 
page 47 ~ Mr. Ball: It is going to be a question of com-
ing back to the Judge some time as to the real 
basis. There is not a sing·le scintilla of evidence that Mr. 
Hanes has ever been notified of anything ; Mr. McDoug·al said 
he never notified hiln. 
The Court: I don't think that is the basis on 'vhich to 
argue the point. l-Ie said he· didn't consider it necessary, 
didn't consider it an extension; the question of notice, accord-
ing to my mind, don't arise. It is a leg·al question, a question of 
determining the facts. It would depend somewhat on the facts 
as to whether or not there was an extension. If an extension 
was made in consideration of and contemporaneously with 
the deed of assignn1ent, there can't be any question, as I see 
it, of there being a valid extension. If the agreement had 
been con1p~eted7 ~1owever, when the assignn1ent was made 
and the subsequent indulgences in regard to the $750.00 noto 
had n9tlling to do 'vi th the assignment of the Groon1 note, 
there was no consideration for it. I have a rig·ht serious 
doubt as to whether or not it did arnount to an extension. 
Mr. Ball: :rvt:r. l\IcDoug·al said it was not final until the 
court approved it. · 
Mr. Cecil: At the time the Herndon Bank closed, there 
were three notes in the bank. The. $3,300.00 note and the one 
for $100.00-on those two notes Harold ·F. I-Ianes and wife 
were co-signers; ~Ir. H. E. Hanes was not on them. There 
was another note in the bank for $750.00 signed by Harold 
F. Hanes and endorsed by H .. E·. Hanes. That was the situa-
. tion when the Liquidator took over. ~ir. Garrett, 'vorked out 
an agreement-prior to that he got wind that 
page 48 ~ Harold ],. Hanes had executed a deed of trust en-
cuinbering his property, and he went around im-
mediately to get in touch with the directors to kno'v what to 
do. At that tin1e they agTeed to assign the note and the deed 
of tr.nst given on their property to the directors as collateral 
security for a new note for $8,411.70; that new note included 
just the two notes; that is, the $3,300.00 and $100.00 notes, 
and had nothing \vhatever to do with the $750.00 note. The 
$750.00 note, all through these negotiations, was not touched. 
The Court: Let me n1ake one observation. Is it your con-
tention that Inerely because the deed of trust note was not 
security for the $750.00 note, that under those circun1stances 
' the $750.00 note could not be taken into consideration and 
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an extension thereon have ooen given as! a result of the con-
sideration of giving the security for the: other notes 1 
Mr. Cecil: That is indicative, Your Honor, of a lack of . 
intention on the part· of all parties concerned to have the 
$750.00 note in the compromise settlement. 
The Court : You haven't answered 1uy question. It is 
purely up to the jury to decide whethe~· it is indicative or 
not. I n1ean to say, do you contend that the $750.00 note had 
to be put in the deed of trust note in order for it to be taken 
into consideration in this compron1ise ~ ' 
!vir. Cecil : No, sir; we do not contend that. 
The Court: In other words, might it 'not be that, thougp. 
not secured, part of the security given ~for the other notes 
was au extension of the $750.00 note' 
l\tir; Cecil: You are entirely right. 
pag-e 49 ~ The Court: That is the reason I say it should 
go to the jury. ! 
~fr. Robey: Mr. Garrett left the fielq then and ~Ir. l\{c-
Dougal came in. J\tir. 1\ticDougal had nothing· whatever to do 
with the former arrangements. The procedure is for the 
Liquidator to refer the compron1ise to the office of the Comp-
troller and the letter con1es back from the office of the Comp-
troller and is referred to the local counsel, and on the basis 
of the letter the local counsel is suppose4 to draw the peti-
tion to the court. These things are not entered individually, 
they are allowed to accuuullatc. If he gets the approval, 
the action bas already been taken by th~ Liquidator. 
The Court: He has answered the question asked him. I 
have one question to ask you, lVIr. Ball: ; Assuming that the 
Liquidator had neg·otiations 'vith Harold F. Hanes and 
Genevieve Hanes and had taken this deed of trust note as 
security for the $3,300.00 and the $100 00 notes, and that 
1\tir. Garrett did that without considerajion of the $750.00 
note, and that those negotiations were ,completed without 
consideration of thP. $750.00 note, and th t thereafter, subse-
quent to all those negotiations, there was an agreement be-
tween Harold Hanes and .the Liquidato~ that there should 
be an extension of ninety days on the ndte, do you contend 
that that would release the endorser 1 I 
lVIr. Ball: Yes, sir; I contend that, if there was an ext€n-
~i on of any kind. · i 
1\tir. Cecil: Doesn't there have to be some consideration 
for it? i 
The Court: What would the ·considera ion be in that? 
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lVIr. RolJey: It 'vould have to be based on the 
page 50 ~ consideration of taking these other notes. 
The Court: "\Yhat could the consideration be 
under the facts as stated? -
l\ir. Robey: It wouldn't be a consideration, as I under-
stand your stateme11t. The $750.00 would be entirely distinct 
fron1 the other. 
The Court : If the agreen1ent was made after the negotia-
tions had been con1pleted. 
l\{r. Ball: Of course there is no evidence of that in connec-· 
tion with this case-not a single word. l\:lr. 1\fcDougal testi-
fied that after this other thing the negotiations by l\{r. Garrett 
for son1e reason were not carried out. l-Ie came in office and 
he talked to 1\:lr. flanes and the 'vhole thing was put in one 
thing to the court. ,~Vhere a Receiver takes a substitute· for 
an asset he already has, or 'vhere he is to accept less than 
face value, he must have the approval of the court. There 
is not a la'v that has anything· to do with extensions that doe:;; 
not provide that where a bank has been closed even after 
three or four years a note· is still extended and they don't get 
a bit of authority for it. It happens every day. It is as bind-
ing as anything else can be. 
lVIr. Robey: It can't be binding. 
The Court: 1\Iotion denied. 
Thereupon, the Court and counsel returned to the Court-
room at 12 :30 P. M. and a recess was taken until 1 :30 P. M., 
after which the following occurred: 
page 51 ~ lVIr. Robey: Your flonor, I want to read this 
deposition of l\fr. Garrett to the jury. I served 
notice on lVIr. Hanes to produce the original letter at the 
trial. 
lVIr. Ball: Do you mean the letter of June 20th? We have 
no objection to a. copy going in. 
lVIr. Robey: I think it is only fair to state that this case 
'vas set for trial before and Mr. Garrett was a witness and 
was here. Due to circumstances beyond control, it was nec-
essary to continue this case and it was agTeeable to counsel 
that 1\fr. Garrett's deposition be taken. I will read it to the 
jury in order that they n1ay get his evidence. (Reads depo-
sition.) · 
~fr. Ball (interposing during the reading of the deposi-
William Cawley, Liquidator, etc. v.l H. E. Hanes. 
lvlr. Htu·old F. H01nes. 
57 
tion) : You needn't bother about rea<;ling the objections. 
I waive all the objections I made there·.~ 
Nir. Robey: I would like to offer th~ deposition in evi-
dence. : 
(Plaintiff's Exhibit No. 2 introduced in evidence.) 
l\fr. Ball: Before we start our case, I would like to ask 
'the Plaintiffs if they have a letter dated June 27th addressed 
to the Comptroller's office, which is refer;red to in this letter. 
~Ir. Cecil: The original of that would be in the Comp-
troller's office. This is a carbon copy. 
Thereupon, 
l\fR. HAROLD F. HANES, 
called as a 'Vitness on behalf of the defendants, being first 
duly sworn, was examined and testified as follows : 
DIRECT EXA1\1INATION. 
By ~fr. Ball: 
Q. 1\fr. Hanes, you are the ~on of Mr. H. Earl-
pag·e 52 ~ ton Hanes, one of the defendants in this case, are 
you not? 
A, Yes, sir. 
Q. .And you are the Harold F. Hanes who has been re-
ferred to in this testin1ony as it 'vent along! 
A. Yes, sir. 
Q. Do you recall with whom you had your negotiations look-
ing- toward a settlen1ent of your affairs: with the National 
Bank of Herndon~ : 
A. vVith :Mr. Garrett. 
Q. And he was the Liquidator who preceded Mr. Mc-
Dougal~ 1 
1\. lres, sir. . 
Q. N o"r, 'vhat was your understanding with 1\tir. Garrett? 
A. 1Hy understanding with Mr. Garrett'was if I could get 
l\Ir. Groom to surrender his trust and pu it up as collateral 
for 1ny indebtedness to the bank that at t~e time for the pay-
nlent of the $750.00 note it could be curtailed as specified 
previously by $100.00 and $50.00, and thalt the other indebt-
edness of $3,400.00 could run for three· y;ears. 
Q. Now, the note that you spoke of oil Mr. Groom, what 
property was that on? ! 
I 
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A. On my own. 
Q. And l\fr. Gro01n is your father-in-law, is he notY 
l.l. 1res, sir. · 
Q. What was that note for~ 
.A. For the construction of the house. 
Q. That money was actually owing· to Mr. Groom, was it~ 
A. Yes, sir. 
Q. Did you take that matter up with ~{r. Groom 
page 53 ~ and finally g-et him to agree to it~ 
A. Yes, sir. 
Q. And when they agTeed upon it, what was the situation 
as to the $750.00? 
A. That the time for the payn1cnt of that would be ex-
tended. 
Q. Do you know whether your ·father knew anything about 
that extension 1 
- A. Not that I know of. 
Q. Why didn't you tell him~ Any particular reason for 
not telling him Y 
A. I simply didn't want to tell him; I was trying to work 
it out without his help or further worrying him. 
Q. This $750.00 note-whose indebtedness did that .repre-
sent? 
A. That represented mine. 
Q. He was endorser on that? 
A. Yes, sir. ~ 
. Q. Did he get.anything out of the note, or was he just the 
· accommodation endorser? 
.A. 1r es, sir. 
Q. Do you recall where you had the conferences with Mr;. 
Garrett? 
A. In two places: At the bank, the first was in the Direc-
tors' Room on the low·er floor; and later on the second floor .. 
Q. l\tfr. Garrett has testified that he had a number of con-
. ferences -with you and your father in your· father's home 
concerning this transaction. 
A. That is not true. 
Q. Did you ever have any conversation with him in your 
father's home or in your father's presenceY 
page 54 ~ A. No, sir. 
Q. He also said your mother didn't know he 
was the endorser on your note and that when you had c.on-
ferences in his home you would go off aside. 
A. That is not true. 
I 
I 
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Q·. Did your mother know that¥ 




By Mr. Robey: I •• 
Q. Mr. Hanes, you are a practicing attorney at this Bar 
are you not 1 · 
A. Yes, sir. 
Q. "Then this bank closed up at Herndon, what 'vas done 
with regard to your indebtedness to the bank¥ 
A. I received notice of the notes being due, and tried to 
settle it. I 
Q. How did you try? 
A. By getting a deed of trust,. which .I had given to Mr. 
Groom-or the note itself, rather. 
Q. You couldn't pay your notes, could you Y 
A. No, sir. . : 
Q. You were put to it pretty hard to raise some funds. 
Wasn't he making pretty strong demands on you 7 
A. Who? 
Q. 1fr. Garrett, the Liquidator . 
.A. Yes. 
Q. And you didn't pay anything, did you Y 
A. No, sir. · 
page 55 ~ Q·. Your fathm· was on the note for $'750.00-
A. That is correct. 
Q. And you. were being pressed for the payment of this 
note and you said nothing to him about ~t at allY 
A. No, sir. 
Q. How come you didn't make some arrangements? 
A. Because I didn't want to worry hirp. any more than he 
was. I 
Q. Then 'vhat did you do, l\fr. Hanes, about taking care of 
the indebtedness if you didn't say anytr·.ng to your father? 
A. I discussed it with Mr. Garrett a d arranged to get 
the deed of trust note to take care of it. · 
Q. That didn't take care of the bank, did it? The bank 
was pressing you. ~ · 
A. It was endorsed to the bank. 
Q. You gave it when they were pressi g you Y 
A. No, of course not; my indebtednes to Mr. Groom oc-
curr-ed before my indebtedness to the haljlk, l\fr. Robey. 
Q. I understand that. At the time th bank closed, your 
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property was clear and the bank 'vas pressing you for pay-
ment1 
A. That is correct. 
Q. vVhat did you do to take care of the indebtedness to 
the bank? 
A. I couldn't pay then1 without a. sale of my property. 
Q. You and your father live pretty close together, don't 
you? 
A. Yes. 
Q. Was he a frequent visitor in your homeY Do you mean 
to tell the jury you were pressed for this money and he was 
an endorser on one of the notes and you made no 
page 56 ~ n1ention of it to him at all-clidn'~ discuss it with 
him at all¥ 
A. I do. 
Q. Now, while the bank was pressing you for the settle-
ment of your indebtedness, yori gave a note to Mr. Groom for 
$6,500.00 and you gave a deed of trust secured on your home 
to pay the note~ 
A. Yes, sir. 
Q. That left the bank out, didn't it? The bank had no 
security. 
A. That is right. . 
Q. Then what happened, l\ir. Hanes, about the indebted-
ness to the bank that 'vas to be taken care of? 
A. Ho'v was that t 
Q. What happened then. Just tell the court and jury what 
happened. You were being pressed for payment-
A. The $6,500.00 note was endorsed as security for my 
indebtedness to the bank. 
Q. Your indebtedness to the bank? 
A. Yes, sir. 
Q. No, you can't be rig·ht about that, can you? 
A. I think so. 
Q. Do you mean to say this deed of trust is security for 
the $750.00 note? 
A. No, sir; I didn't say that. 
Q. Well, 'vhen you gave a deed of trust to secure Mr. 
Groom, you weren't doing anything to help the hank out? 
A. No, sir. 
Q. In fact, you were doing something to pre-
pag·e 57 ~ vent the bank from getting their money? 
A. Yes, sir. 
Q. Well, then what happened? I want the court and the 
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The Court: I don't see how the witn~ss can answer that 
question. 
Q. 1Vhat did ~fr. Garrett, the Liquidator, do in a confer .. 
ence with you about taking care of your indebtedness, stat-
ing he had found out about the recording of this deed of 
trust which took all of your assets and le.ft him with these 
notes 1 1Vhat did you do Y .: 
.A. I got the note and had ~Ir. Groom eJldorse it to him. 
Q. To secure the notes 1 What notes?: 
A. The $2,500.00 note, 1\fr. Robey, atid with the under-
standing and agreement for an extension of time on the 
$750.00. 
Q. I don't know anything· about any $2,500.00 note. What 
note is that? 
A. That is $3,000.00; it 'vas originally $2,500.00 and a 
$500.00 note additional ·was included in there. 
Q. V\7 ell, no'v what arr,angements-you say he got after 
you about this note, what arrangements did you make with 
him? 
The Court: He just told you that, didn't he? 
1\![r. Robey: He just said a $2,500.00 n~te. 
The Court : He said he got Mr. Groom to endorse the note 
to the bank as security for the $2,500.00 note; then he cor-
rected it and said it was $3,000.00. lie is apparently wrong 
since it is $3,300.00. Get rig-ht down to how the endorsement 
·was made. The endorsen1ent was made by 1\Ir. Groom of the 
real estate note as security fol' what Y You gave 
pag·e 58 ~ a. new note at that time for how much Y 
The 1Vitness : $3,400.00. . 
The Court: 1V as it security for anything else? 
The "\Vitness: . No, sir. 
The Court: Did tha.t $3,400.00 take ca e of all indebted-
ness to the bank with the exception of th . $750.00 note? 
The Witness: Yes, sir. I· 
The Court: vV as there any other arr ngement between 
you and the bank at that time, or was th t the complete ar-
ranp;ementf 
The Witness: They agreed to take so much a month on 
the $750.00 note and to continue the other
1 
note for a period 
of three years. 1 
The Court: Is .that the complete arrang·ement you had at 
that time? 
The Witness: Yes, sir. 
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Mr. Robey: That brings out what I was trying to bring 
out-that the $750.00 was not secured by this collateral note 
pl€dged. 
The Witness: That is correct; but the extension of the 
payment of the $750.00 note was a part of the consideration 
of the securing of the deed of trust note. 
Q. Clarify your answer, 1vit. Hanes. What do you mean 
-that there was an extension made or that they just agreed 
to accept your pay1nents ~ 
A. Well, the note 'vas due at that time-past due in fact 
-and they agreed to accept so much a month. I would con-
sider that an extension. 
Q. Don't you remember discussing with me at 
page 59 ~ your house the payment of the interest on the 
deed of trust note held by the bank, and the pay-
ment of the $750.00 note~ 
A. At what time? 
Q. At what time? In the evening of either the 25th or 26th 
of July, about seven or seven-thirty P. M. t 
A. What year? 
Q. 193(). 
A. I discussed it with you; I don't lmow that that was the 
exact date. i ! 
Q. 1vir. Hanes, don't you recall my coming to your house 
and asking you to make some arrangement about this note 
or that I would have to file a suit? 
A. ·You did. 
Q. You told me you expected some money from certain 
sources that didn't turn up. Do you remember that? 
A. \Vhen was that? 
Q. About this same time in July . 
.A. Perhap~ I did. 
Q. And when the time came when you said that the money 
did not materialize, I requested you to see your father about 
it and see if he could arrange it? 
A. You did. 
Q. Didn't you tell me you had taken it up 'vith him and 
he could not take care of it at that time, or did not take carf~ 
of it Y What did vou tell me at that time f 
A. I told you I., 'vas trying to make arrangements to take 
care of it. 
page 60 }- Q. v\"hen the time came 'vhen the money you 
were expecting did not materialize, I asked you 
to take the matter up with your fatl1er. 
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I 
A. Yes, sir. 
i 
Mr. Ball: I object to that; what has \that to do with it·1· 
That is a year after this extension. I thought he was speak-
ing of July, 1935. The extension had b;een made then and 
he was ready to file a suit. 1 
The Court: The only purpo~e I can ~ee, which he hasn't 
developed yet, rs to contradict 1\'Ir. Hanes-if he thinks he 
has got any such information. .: 
lvir. Ball: I have no objection if he thinks he has anything 
on that line. , 
Q. 1\Ir. Hanes, as a matter of fact, don ~t you recall that' in 
1935, shortly after this conveyance of this property to your 
brother Stanley B. Hanes, of you and Mr. Garrett and my-
self having a confe-rence about the matter up in the office of 
the Receiver 1 
A. Yes. 1 
Q. The note of $750.00 wasn't mentioned in that confer-
ence, was it? 
A. Oh, yes. 
Q. In 'vhat connection was it mentioned? 
A. In connection with partial payment :of it, Mr. Robey. 
Q. Then the 'vhole situation was according to your evidence 
that you gave this note, or as much of it ~s was necessary to 
take care of the two notes you and your wife had signed, and 
that left no security for the $750.00 note~ 'vhich you agreed 
to pay in monthly payments as: you could, and you 
page 61 ~ expected money fr01n certain ·.sources and would 
pay it when you got this money? 
A. That is correct. . i 
Q. You say this. money from this $75().00 note was used 
by you in the purchase of your lot 'vhere the house w~as built f 
A. That is correct. · [ 
Q. And "ras continued by the bank fr9m time to time up 
until it closed, and had not been paid a~• that time? . 
A. That is right. . ! 
Q. Now, 1\Ir. Hanes, you are a Jawye . I would like to 
hear your definition of what ·you could c ll "extension". 
lVIr. Ball: That is a question of law. 1· 
1\ifr. Robey: You just asked my witnesS,· for it a while ago. 
l\tfr. Ball : You were talking a bout indulgence. 
· The Court: Do you object to the que tion.T 
Mr. Ball: Yes, sir. 
64 Supreme Court of App.eais of Virginia 
111r. Ha.·rold F. Hanes. 
The Court: Objection sustained. 
Q. Have you anything in writing from the 'Federal Deposit 
Insurance Corporation to show any extension granted to 
you of this $750.00 note? 
A. I did have, but I can't :find it. I think you have a copy 
of the agreement we made. 
Q. "\Vhat agreement are you referring to?· 
· A. The agTeen1en t made as a result of a conference be-
tween you and 1\Ir. Garrett, 'vhich was reduced to writing. 
I can't find my copy of it, but I feel sure the bank records 
· will disclose their copy. 
pag·e 62 ~ Q. Do you 1nean there was a signed agreement 
between vou and the bank~ 
A.. That is correct. 
Q. And what did that agreen1ent state, to the best of your 
recollection? 
A.. Just what I have told you before. 
RE-DIRECT EX.AiMINA.TION. 
By lVIr. Ball: 
Q. ~1r. I-Ianes, ~Ir. Robey asked you about the trust to Mr. 
Groom. vVasn't that trust given for money loaned to you to 
build your house with? 
A.. ·Yes, sir. 
Q. That was put on the property-used to construct your 
house Y I understood that was owing before you owed the 
monev to the bank? 
A.. ~That is right. 
RE-CROSS EXA.].!IINA.TION. 
By J\lfr. Robey: 
Q. You bought the land before you built the· house, didn't 
you f You borrowed the money to pay for the land 1 
A. No, sir. 
Q. You built the house before you boug·ht the land? 
A. No; I bought the land and paid $500.00 on it and left the 
rest of it-$750.00; and borro,ved $5,000.00 from Mr. Groom 
to build the house, then discounted the note of $750.00 at the 
bank for the balance of the purchase price for the land. 
(The witness was thereupon excused and retired from the 
witness stand.) 
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I 
MR. H. E. HANES., I 
called as a witness on behalf of the defendants, being first 
duly sworn, was examined and testified !as follows: 
DIR.ECT EXA~IINATION. 
By }!r. Ball: 
Q. You are the defendant, ]\fr. Hanes? 
A. Yes, sir. 
I 
! 
Q. And .you are the party whose name appears on the back 
of this note as endorser 1 ! 
A. That is right. 
Q. Do you know anything· about the details of the nego-
, tiations between your son, Harold F. E·anes, and :1\{r .. Gar-
rett, as Liquidator, concerning his indebtedness to the hankY 
A. Not until I got a letter from ~fr. Rpbey advising me I 
would have to pay the $750.00 note. · 
Q. Do you recall ·when you got that letter? 
A. No, but I think it is in evidence. 
Q. It isn't in evidence, but-
~fr. Robey: It was around July or August, 19'36. 
Q. Some time in 1936. 
A. That was the first time I knew of any agreement be-
tween the bank and Harold with reference to the composi-
tion of his indebtedness. ' 
Q. Were you informed of any extension of time of pay-
ment of the $75.0.00 note? 
A. No, sir ; I was not. · 




1\!Ir. Robey: (interposing) I think thes : questions are ex-
tremely leading and putting the answers ight in the mouth 
of the 'vitness. 
The Court : Objection overruled. 
1\!Ir. Robey: Exception. 
Q. Were you informed that the Liquidator had postponed 
his rig·ht to enforce payment of the note t 
A. No; I wasn't informed until ].{r. R ~bey's letter came. 
Q. I mean at the time the negotiation I were going on-
any time between June, 1935 and ~ ovem :er 7, 1935, during 
I 
I 
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that period of time did you have any knowledge whatevert 
A. No knowledge whatever, or sugg·estion from anybody 
that it was going on. 
Q. Did you ever consent or agree to an extension of time 
on that note¥ 
A. I did not. 
Q. Did you receive any communication from the Liquida-
tor's office notifying you of any agreement being entered 
into with Harold? 
, Mr. Robey: I object to- the question; it is entirely lead-
ing. He can ask the question without putting answers right 
in the witness' mouth. 
The Court: Objection overruled. 
Mr. Robey: Exception. 
The Witness: The answer is "No". 
'page 65 ~ CROSS EXAMINATION. 
By Mr. Robey: 
Q. I would like to have the reporter read the last. question. 
(The reporter reads : '' Q. Did you receive any communica-
tion from the Liquidator's office notifying you of any agree-
ment being entered into with Harold?") 
A. I will have to qualify that answer until I get the letter 
from Mr. Robey referred to. June 25, 19'36 is my recollec-
tion of the date. Q. Mr. Hanes, this note has been admitted by Harold 
Hanes; your son, and you have endorsed this note on the 
back? 
A. Yes, sir; that is my signature. 
Q. You have never paid the note, have you Y 
A. No, sir. 
Q·. So far as you know, Harold has never paid it~ 
A. I do not kno'v 'vhether he has or not. 
Q. I say, "so far as you know". 
A .. No. 
Q. Mr. Hanes, 'vhat conferences or correspondence did 
you have with the Liquidator, or the Receiver of the National 
Bank of Herndon, about the payment of your obligations to 
the bank? ' 
A. My obligations to the bank! 
Q. Yes, sir. 
A. Or the $750.00 note-which do yon .mean? 
Q. I mean all of your .obligations, direct or indirect. 
I 
. I 
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A.. I had only two obligations: One Jas the $750.00 note 
on which I was endorser for Harold and the other was $500.00 
on which I was maker but o:q. 'vhich Harold got 
page 66 ~ the money. I made the note "because of his over-
drawn status at the bank and 'he couldn't get ~ny 
more loans, and I had to make the note w;ith his endorsement 
so he could get money. I had several conferences with ref-
erence to the $500.00 note. 'i · 
Q. Who did you have those conferences with 1 
A. l\ir. Garrett. I say conferences-l\1:1~. Garrett and ~Iiss 
Bayne. There were three to be exact-~hree conferences. 
Q. Where were those conferences held? 
A. A.t the bank-two of then1 were at the bank and one 
was on the train coming from \Vashingt6n to Herndon with 
l\tliss Bayne. That was the conference with Miss Bayne and 
it was not a conference, I simply made :a statement to her 
in respect to a letter written me to pay the $500.00 note. I 
'vas not able to pay it at that time and asked if they w:ouldn't 
arrange to give me an extension on thtit note, telling her 
when I could pay, and she said she thought it would be satis-
fu~~ i 
. Q. "What ·was l\Hss Bayne's connection
1 
with the Receiver, 
If YOU· know? . . 
A. I 'vouldn 't kno'v what her connection was; I know she 
transacted business. l 
Q. And you relied on what she told you as being an exten-
~on? ! 
A. I never-I relied on lVIiss Bayne. i 
Q. You said you took it up with her and discussed it with 
her? ! 
A. I said, as far as the $500.00 note was concerned. 
Q. You said on that note you consid,red Miss Bayne's 
statement about the extensio~ accepted that? 
page 67 ~ A. I was under the impres~ion she was han-
dling about the whole propos~tion down there. 
Q. What correspondence or what confelences did you have 
with J\,!r. McDoug-al after l\fr. Garrett left .and lVIr. l\1:cDougal 
became Liquidator? I 
A. None 'vhatsoever. 
Q. No c·orrespondence and no confere~ces? 
A. Absolutely none; I had not even hea11d of Mr. l\{cDougal 
until you wrote. the letter of June 25, 19361. 
Q. And Senator Ball asked you about this letter of June 
20, 1935, which was addressed to H. E. Hanes, W oodw~rd 
Building, which ~as testified to by Mr~ Garrett and Miss 
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Bayne, and I understood your answer to be it was not re-
ceived-that you never received it1 
A. I will say I never saw it; it may have come to my house. 
Q. This is addressed to the \V ood,vard Building, Wash-
ington, D. C. f 
A. I never read it. 
Q. vVould you say it was not received at your office~ 
A. No. You mean not received at the Woodward Build-
ing? 
Q. At your office in the Woodward Building? 
A. I couldn't say that; I can say I never read it and deny 
knowledge of it. I never received it. That is the letter of 
June 20, 1935, isn't it? That is the one. 
Q. And you feel positive~ 
1\fr. Ball: It doesn't touch on the question of extension or 
anything, does it? 
1\{r. Robey: No. 
Q. And you are equally as positive you had no correspond-
ence or conference with l\{r. l\fcDougal, who succeeded J\!Ir. 
Garrett? 
page 68 ~ A. As to the $750.00 note~ 
Q. As to any of your notes. 
A. Later I think I did have letters fron1 ~Ir. 1\IcDougal 
about a payn1ent on the $500.00 note, which I have since paid. 
I 'vouldn 't be sure; I think so because tho letters are· signed 
by l\ir. 1\tfcDouga], hut that 'Yas after your letter came. 
Q. How do you kno'v it wa~ after my letter came? 
A. 1\{y memory tells me so. 
Q. And that was, to the best of my recollection, in July 
or August, 1936. "\Vhat was my letter you are talking about? 
A. A letter-! couldn't remember the date of it, I think it 
certainly must be in the record; I thought it 'vas in June, 
1936, I am not positive about that date, maybe I haven't got 
the letters. That 'vas the letter in my own correspondence 
in which you told me the composition had been made with 
Harold with reference to his indebtedness to the bank and 
that the extension hap been made on the $750.00 note, but 
Harold had failed to pay the payments after they became due 
and now you ·were calling on me for payment. That was the 
letter you wrote to me. 
Q. Did I say ''extension'' in that letter Y 
A. That is my recollection of it. 
Q. You couldn't find that letter, could .YOU f 
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A. I have my notation. It was in the 1papers in the Trial 
Justice court. I gave the original letter ~o my attorney, Mr. 
Ball-the letter I received-for his use iri this case and if he 
has lost it I am not responsible. ~f v recollection is that let-
ter specifically stated Harold had been granted this exten-
sion on this $750.00 and now he had failed to meet 
page 69 ~ his obligations under that agreement and you 
wanted me to pay it. I 
Q. And you say that before that time;-your recollection 
is it was June and my recollection is it was July or Aug"llst, 
approximately that time in 19'86-you hadn't had any cor-
respondence with 1\:Ir. 1\icDougal about any of your indebted-
ness to. the bank, or had any conferences '
1 
with him? 
A. I never had any conferences with him. The first time 
I ever saw ~Ir. ~icDougal that I recollect was in the first trial 
of this case. : 
Q. And that letter you refer to was certainly dated 1936, 
that I wTote you 1 1, 
A. Oh, yes; 1936. 
Q. I would like to show you a letter, lVIr. Hanes, on your 
stationery addressed to 1\fr. 1\fcDougal dated October 16, 
1935, and ask if that is your signature? 
A. Yes; I wrote this letter October 16, 1935. May I read 
it? (R,eads: "1\~Ir. Wheeler 1\IIcDougal, Liquidator, Federal 
Deposit Insurance Corporation, Receiver, Herndon, Vir-· 
g-inia. Dear Sir: (it is dated October 16, 1935). I have 
your notice of note being due and believe I will be able to 
take care of this in full about the middle of November. I 
have son1e money coming from the settlement of my Father's 
estqte about that time; which has been delayed in settlement, 
and which I explained to your l\ir. Garrett, some months ago 
\vould be used for payment on this note a~ soon as received, 
and I have therefore not made any othe~1~ arrangement for taking care of this obligation. Hoping that the pag·e 70 ~ above reply will be satisfactory· I am Very truly 
yours". That is the $500.00 no e that I referred 
to and concerning which I g-ot a number o ·;letters from you, 
1\fr. Robey, and which has sincG been paid. · This has no ref-
erence to the $750.00, nor did the letter t 1• • which this is a 
reply have any reference to the $750.00 not , just the $500.00 
note, and I still-say that I do ·not believe-· 
I I 
~Ir. Robey (interposing): Not too uch explanation 
about it. 
70 Supreme Court of Appeals of Virginia. 
lJ!lr. H. E. Hanes. 
Mr. Ball: I submit he is entitled to any explanation he 
wants to make, provided it is a statement of fact. 
, Mr. Robey: I asked him to identify it, asked if he haCI 
read it and he said, "Yes." 
~fr. Ball: You don't know what he could explain. 
The Court : Yon say you still believe 'vhat ~ 
The Witness: I still believe the letter 1\ir. Robey wrote 
me was prior to this time c~ncerning- 'vhich I said I had no 
communication with ~fr. ~fcDoug·al-prior to t"_\le time I re-
ceived this lett€r from Mr. Robey June, 1935. 
Q. 1\ir. Hanes, you and I just agreed you thought it was 
June, 1936, and I thought it was July or August, 1936 that 
- I wrote you the letter? , 
A. This is 1935. I just overlook~d this letter. 
Q. You are just n1istaken? 
A. I was just mistaken about writing Mr. 1\icDougal, that 
is true. 
Q. This letter doesn't say, :Nir. Hanes, any particular notet 
Mr. Ball: ~lay I interrupt just a minute. Don't you have 
·a copy of the letter written to Mr. Hanes that this was in 
reply to¥ 
Ml:'. Robey: I can't :find it. 
(Plaintiff's Exhibit No. 3 introduced in evidence·.) 
page 71 ~ ·Q. You knew that you were endorser on the 
$750.00 note? You knew it was still in the hankY 
A. Yes, sir. 
Q. How was it you didn't mention in this letter the $500.00 
not€ and the $750.00 note? 
A. Because the letter he wrote me referred to the $500.00 
note. I oolieve I have got the letter in my automobile if the 
Court will excuse me long enoug·h to get it for you. That is, 
the letters all referring to this $500.00 note ; I have none re-
ferring· to the $750.00 note; n.ever had any until I g·ot your 
letter. 
Q. I don't want to do you an injustice; l think it ·would 
clear the matter up if we had a copy¥ 
.I 
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1l1r. H. E. Hanes. I . 
Mr. 'Ball: I don't kno\v how it affects it. Mr. 1\fcDougal 
said he never· spoke to hhn or wrote to llim, either one. 
The .Court: If you can get the letter, ~ think it is all right. 
(Thereupon, J\IIr. Hanes left the court~oom and the follow-
ing occurred in his absence): 
::M:r. Robey: I ·would like to introduce-
~Ir. Ball (interposing): For what purpose? You. surely . 
aren't going to contradict 1\{r. lYicDougal. Mr. McDougal 
djdn't ·write about the $750.00 and he said he didn't write to 
him. I asked him those questions and he said, no, sir, he 
never wrote to ·him about it a single time after he became 
Liquidator. 1 
The Court: . Objection overruled. . 
J\IIr.' Ball: If :Nir. Robey will agree that this is a copy of 
the letter. 1 
The Court: This is a copy of the letter he has been testi-
fying a bout~ : 
page 72 r Mr. Robey: Your Honor, this is our office copy;. 
~Ir. Ball lost the original and :I haven't any copy 
in my file. . . ' 
The Court: Do you want that in evidence? Is that the, 
letter lYir. Hanes is referring to? · 
~fr. Ball: I would like to offer it in evidence. (Reads to 
the jury the letter written by Mr. Ro?ey tb 1\tir. H. E. Hanes.) 
(Defendants' Exhibit No. 4 introduced in evidence.) 
1 
(Mr. H. E. Hanes returns to the courtroom at this point.) 
I 
The Court: Did you find the letter, Mr. Hanes? 
1\Ir. Hanes: Yes, sir; I think I have. \ It wasn't a letter, 
it was a notice \Vhich refers specifically t~ that $500.00 note. 
lVIr. Ball: This letter refers to notice j 1of note being due. 
I hand you now a paper you have just produced and ask you . 
\vha.t it is? . I: 
A. A notice from the National Bank ~f Herndon signed 
by \Vheeler ~fcDougal, Liquidator for tl1e Federal Deposit 
Insurance Corporation, Receiver, giving ~e notice of a note 
of $507.50, which includes interest, due J anua.ry 10, 1935. 
Q. Is that the notice referred to in you~ letter of October 
16, 1935, which has been introduced as Plaintiff's Exhibit 
No. 3. I offer this notice in evidence. l 
(Defendants' Exhibit No. ~ introduced r evidence.) 
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1J1r. Whcele·r lJ1cDougal. 
The Court: The bank kno,vs what letters it wrote and re-
ceived. If it has any carbon copies of them, it can produce 
them.· 
~Ir. Ball: That is our case, Your Honor. 
(The witness 'vas excused a~1d retired from the witness 
stand.) 
pag·e 73 ~ The Court: Any furth-er evidence, :Nlr. Robey? 
Nlr. R.obey: No, sir. 
l.VIr. Ball: I would like to call ~ir. l\IcDougal back for a 
moment. 
Thereupon, 
l\1:R. \VHEELER NlcDOUGAL, 
was recalled as a witness, and having been previously sworn, 
was exarnined and t-estified as follows: 
By 1\Ir. Ball: 
Q. Mr. 1\icDougal, the letter from the Comptroller's Office 
of July 27, 1935, en(led with this sentence : "When the order 
is obtained, you will please forward for our files a copy of 
your petition to the court, a certified copy of the order ob-
tained thereon and n stipulation evidencing the terms of this 
settlement." Did you s-end to the Comptroller's office a copy 
of your petition and a copy of your order~ 
A. Yes, sir. 
Q. Also the stipulation 1 I am not bothered about the 
stipulation * * * No,v, after receiving· those copies, did the 
Comptroller's office ever raise any objection t 
A. No, sir. 
Q. To either the petition or the order? 
A. No, sir. 
(The witness "ras then excused and retired from the wit-
ness stand.) · 
After h-earing the instructions of the court and argument 
of counsel, the jury retired to their room to consider their 
verdict, and after a 'vhile returned into Court with their ver-
dict. 
''We the Jury on the issue joined find for the plaintiff and 
fix his damages in the amount of $750.00 with interest thereon 
from the 2nd day of July, 1934 until paid, and 10% attor-
ney's fee, subject to a credit of 68¢." 
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page 74} In the Circuit Court of Fairfitx County, Virginia. 
• I, 
William Cawley, Liquidator for Federal Deposit Insurance 
Corporation, Receiver for The National Bank of Hern-
don, Plaintiff, 
v. 
H. E. Hanes, Defendant . 
... 1-\..T LAW-NO. 1545~ 
BILL OF EXCEPTION NO. 1. 
Be it remembered that after the Jury was sworn to try 
the issue joined in this cause, the plaiutifff to prove and main-
tain the said issue on his part introduced certain evidence 
as set forth in the stenographic report of the testimony and 
other incidents of the trial duly authenicated by Walter T. 
J\fcCarthy, Judge of the Circuit Court of Fairfax County, 
Virginia, and tlte defendant, H. E. Hanes, to maintain the 
issue on his part introduced certain evidence as set forth in 
said stenographic report. 
Whereupon at the request of plaintiff's counsel, the Court 
gTanted and gave to tlw Jury the following instructions: 
I 
(1) The Court instructs the jury that unless they believe 
from the evidence tha.t the defendant has proved that there 
was a binding· agreement upon the holder to extend the tinu~ 
of payn1ent or to postpon€· the holder's right to enforce the 
instrun1ent made without the assent of th~ party secondarily 
liable, their verdict should be for the plaintiff. 
page 75 ~ (2) The Court instructs the jury that if thby 
believe fro1n the evidence that an extension was 
granted on the payment of the note of H~'· rold ,F:. Hanes for 
$750.00, they can not find for the defenda t unless it be defi-
nitely sho,vn by the evidence that there as a valuable con-. 
sideration supporting the extension of time. 
(5) The Court further instructs the jur~ that a mere agree-
ment to accept deferred payments on a wast due obligation 
is not binding· upon the holder of such i~trument and does 
not constitute an extension within the teljms of the Statute, 
and that if the jury believes from the evidence that there was 
an extension given in this case merely for I purposes of allow-
ing the endorser to make overdue payme11ts rather than be 
I 
/ 
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sued immediately, then your verdict should be for the plain-
tiff. 
(8) The Court further instructs the jury that if they be-
lieve from the evidence that the defendant agreed to or con-
sented to the extension of time made, then any extension if 
made would not release the endorser of his liability and their 
verdict should be for the plaintiff. 
And thereupon at the request of counsel for the defend-
ant, H. E. Hanes, the Court granted and gave· to the Jury 
the following instructions : 
(A) The Court instructs the ,Jury that if they believe from 
the evidence that the liquidator of the National Bank of Hern-
don agreed to and did extend the tune of payment of the note 
in question 'vitl1out the assent of H. E. Hanes, the 
page 76 ~ endorser, and that such agreement was based on 
fendant. 
a valuable copsideration, they will find for the de-
· (B) The Court instructs the jury that if they believe from 
the evidence that the liquidator of the National Bank of Hern-
don agreed with Harold Hanes to postpone the right of the 
liquidator to enforce collection of the note in question until 
90 days after the court's approval of the petition filed by the 
• liquidator on Novmnber 7, 1935, without the assent of the 
defendant, H. E. Hanes, and that said agreement was founded 
on a good consideration, they will find for the defendant. 
('C) The Court instructs the jury that if they believe from 
the evidence that the liquidator agreed to extend the time of 
payment or postpone his right to enforce collection of the 
note in question in consideration of the delivery of collateral 
security fqr the other obligations of Harold Hanes to the 
said liquidator the same would constitute a valuable consid-
eration in law. 
The foregoing constitute all of the instructions 'vhich were 
given in the case, and thereupon the plaintiff tenders this his 
bill of exception nu1nber one and prays that it may be signed, 
sealed and made a part of the record in this cause, and the 
same is according·ly done this 8th day of July, 1938 and 
within seventy days fron1 the date on 'vhich final judgment 
in this cause was rendered, and after notice in writing ad-
dressed to Frank I.~. Ball, Counsel for the defend-
page 77 ~ ant, H. E. Hanes, legal service of which has been 
accepted by him, ,vhich notice shows the time and 
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place when this bill of exception would be tendered to the 
Judge. 
(Signed) vVALTER T. il\'IcCARTHY, 
Judge of tpe Circuit Court 
of Fairfax :County, Vi~ginia. 
Presented on the 8th day of July, 1938~ 
WALTER T. lVIcCARTHY (Signed) 
Judge of the Circuit Court of 
Fairfax County, Virginia. 
I 
page 78 ~ In the Circuit Court for Fairfax County, Virginia. 
William Cawley, Liquidator for Federal Deposit Insurance 
Corporation, Receiver for The. National Bank of Hern-
don, Plaintiff, 
v. 
H. E. IIanes, Defendant. 
AT LAW-NO. 1545. 
I, Walter T. 1IcCarthy, Judg·e of the Circuit Court of Fair-
fax County, Virginia, who presided over the foreg·oing trial 
of the case of vVilliam Cawley, Liquidator for Federal De-
posit Insurance Corporation, Receiver for the National Bank 
of lierndon, Plaintiff v. H. E. Hanes, Defendant, do certify 
that the foregoing copy of the report of the testimony and 
other incidents of the saiCl trial tried in~my said Court on 
December 1, 1937, in 'vhich a final order 1 as ent~red on the 
16th day of May, 1938, sustaining the mo ion of the defend-
ant, H. E·. Hanes, to set aside the verdi of the jury, and 
entering final judgment for the defendan ~ H. E. Hanes, in-
cluding the depositions of .John MeG. Ga rett and Elizabeth 
Bane, and copies of the original exhibi s of the plaintiff 
marked Plaintiff's Exhibits 1, 2, 3, and AJ and copies of the 
original exhibits of the defendants markea Defendant's Ex-
hibits, 1, 2, 3, 4 and 5, comprises all of the evidence intro-
duced in the trial of said cause by both !sides. All of the 
foregoing exhibits have been identified by my initials thereon, 
and I certify that the originals thereof 'v~re introduced and 
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admitted in evidence in the trial of said case, and 
pag·e 79 ~ that the foreg·oing transcript of the testimony and 
the incidents of the trial consisting of sixty type-
written pages exclusive of a page containing a caption of the 
suit, a page containing an index of the witnesses and a page 
containing an index of exhibits n1ade by V. L. Farr, Court 
Reporter, and initialed by me on the captioned page, the two 
index pages. and page 1 and page 60, constitutes a complete, 
accurate and true account of all of the proceedings of the 
said trial and the incidents thereof. 
I further certify that FrankL. Ball, counsel of record for 
the defendant, H. E. Hanes, has had reasonable notice in 
writing of the thuo and place when the said report of the 
testin1ony and other incidents of the trial as well as bill of 
exception number one which has also been signed, sealed and 
made a part of the record by me, wo11ld be tendered and pre-: 
sented to me for verification and signature, all of which is 
evidenced by notice in 'vriting addressed to the said Frank 
L. Ball, leg·al service of which has been accepted by him, and 
which notice with the acceptance endorsed thereon has been 
lodged with the Clerk of the Circuit Court of F'airfax County, 
Virginia. 
In witness whereof, I, Walter T. ~IcCarthy, Judge of the 
Circuit Court of Fairfax County, Virginia, do hereby sign, 
seal and make a part of the record the said stenographic re-
port of the testin1ony and incidents of the trial of the said 
case. of Willian1 Ca,vley, Liquidator for ·F·ederal Deposit In-
surance Corporation, Receiver for the National Bank of 
Herndon, Plaintiff v. H. E. Hanes, Defendant, including the 
exhibits hereinabove referred to, this 14th day of 
page 80 ~ July, 1938, and 'vithin seventy days from the date 
fro:p1 the date on 'vhich final judgment in the case 
was rendered. • 
(Signed) 'V ALTER T. :NicCARTHY, 
Judge of the Circuit Court 
of Fairfax County, Virginia. 
Presented on the 8th day of ·July, 1938. 
WALTER T. 1\icCARTHY (Signed) 
Judge of the Circuit Court of 
Fairfax County, Virginia. 
page 81. ~ I, ,John 1\L "'Whalen, Clerk of the :Circuit Court 
of Fairfax County, Virginia, hereby certify that 
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the foregoing· and hereunto ann€xed pa~ers constitute a true· 
and correct transcript of such portion Cl>f the Record in the 
case of William Cawley, Liquidator for federal Deposit Cor-
poration, Receiver for the National Bank of Herndon, Plain~ 
tiff, v. H. E. Hanes, Defendant, At L~w, No. 1545, as has . 
been stipulated by counsel for Plaintiff \and Defendant snail 
be included in the Transcript of the RecQrd of this case. 
I further certify that the notice requ~red by Section 6339 
of the Code of Virginia was duly givenl and service thereof 
accepted by counsel for H. E. Hanes, D~fendant. 
I further certify that the originals of Plaintiff's Exhibits 
Nos. 1, 2, 3, and A (Exhibit No. 1 consisting of two letters), 
and Defendant's Exhibits Nos .. 1, 2, 3, 4l, and 5 arc certified 
with this Transcript of the R€cord putsuant to request of 
counsel for Complainant and Defendant and in accordance 
with the provisions of Sectidn 6357 of the Code of Virginia, 
as am€nded, and delivered to the attorney for the Defendant 
along with this TranE?cript of the RecoJ.1d. 
Given under n1y hand this 2nd day of· August, 1938 . 
• JOHN 1\1. ~H.A.LEN, Clerk. 
I 
page 1 ~ DESCRIPTIVE INDEX {))F ORIGINAL 
EXHIBITS. . 
Exhibit A-Original not-e of Harold F. Hanes for $750.00 
to National Bank of Herndon, da.ted July 2, 1934, payable 
:five months after date and endorsed by If. E. Hanes, the De-
fendant. I 
Plaintiff's Exhibit 1.-Lettcr under date July 27, 1935, of 
Deputy Comptroller of Currency to Fe~eral Deposit Insur-
ance Corporation, receiver of National; Bank of Herndon, 
setting· out details of settlement of Harolf:l Hanes obligations 
to Bank and receiver for $101.00 and $3,t31.28 and authoriz-
ing receiv€r to submit same to court.~ c· vering· letter from 
receiver to A. ,J. Chewning, Liquidator' : agent. 
Plaintiff's Exhibit 2.-Depositions of John 1\L Garrett, 
first liquidator of National Bank of Hern on and of Elizabeth 
J. Bayne his secretary. ~ 
, ,Plaintiff's Exhibit-Carbon of Garrettrs letter to Defend-
ant H. E. Hanes dated June 20, 1937, and inforn1ing him that 
the $750.00 note on ·which he 'vas endorser was overdue and 
must be taken care of. I 
Plaintiff's Exhibit 3.-Letter of Defendunt to Wheeler Mc-
Dougal, Liquidator under date October I 6, 1935. 
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Defendant's Exhibit 1.-Letter of :NicDougal to Harold F. 
Hanes under date November 19, 1935. 
Defendant's Exhibit 2.-Petition of ~icDougal to Circuit 
Court County of Fairfax submitting certain compromises for 
approval. 
page 2 ~ Defendant's Exhibit 3.-0rder entered on said 
petition on November 7, 1935. 
Defendant's Exhibit 4.-Carbon of letter of Geo. B. Robey, 
of counsel for Plaintiff, to Defendant under date of June 25, 
1936. 
Defendant's Exhibit 5.-Liquidator's notice to Defendant 
dated October 14, 1935, that note of $507.50 was overdue. 
William Cawley, Liquidator; etc. v. 
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(Directed to Be Printed by Counsel for !Plaintiff in Error.) 
PLAlNTiiF:F 'S EXHIBIT # 1. 
! 
TREASURY DEP ART~lENT 
·Comptroller of the Currency 
Washington : 
Address Reply to 




Federal Deposit Insurance Corp., Recei~er 
The National Bank of Herndon, VirginiA 
National Press Building · · 
Washington, D. C. 
I 
J.uly 27, 1935 
Attention : New and Closed Bank Division. 
In reply, , 
please refer tp CO 
Dear Sirs: . 
"\Ve have received a letter dated June 27, addressed to this 
office by your Liquidator, 1\Ir. John ~I. Garrett, on which is 
your memorandum to this office stating that the statements 
contained in the Liquidator's letter may b~ considered as your 
recommendation, and you request that: the authority re-
quested be given you. ' 
The above na1ned letter is in reference to the indebtedness 
of Harold F. Hanes to your trust represented by your asset 
No. 305 for $101.00 and asset No. 306· for ~3,131.28. It appears 
the investig·ation made bv vou disclosed tlhat ~fr. Hanes has 
little financial worth and i~ badly involv~~; that subsequent 
to the suspension of the bank he executed a! note to his father-
in-law in the sun1 of $6,500.00, payable thr~e years after date, 
and secured by a first deed of trust on hi~. residence. In view 
of the fact that this constituted an act o~· bankruptcy, it be-
ing an attempt to give one creditor pteference over the 
others, you demanded payment in full andtadvised the debtor 
that his failure to comply 'vould force y u to place him in 
bankruptcy. , 
The debtor and his wife have now executed and delivered 
to you a second trust on their dwelling 1roperty, this trust 
I 
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being in the sum of $3,411.70, payable three years after date, 
and secured by the· pledge of the first trust note hereinabove 
described as being executed in favor of the debtor's father-
in-law. The last na1ned note has been assigned to you "With-
out recourse as collateral securitv on the note of Harold F. 
and Genevieve NL H.anes for $3,411.70 covering the amount 
due on assets Nos. 305 and :306 together 'vith accrued inter-
est thereon. You state that by acceptance of the compro-
mise settlement above described your trust will effect full 
collection as in reality you 'vill have a first trust on the prop-
erty, which cost $13,000 to build and which should sell for 
$7,000 under foreclosure proceedings. You recommend that 
you be authorized to accept the second trust note of the debt-
. ors for $3,41.1.70, payable three years aft<~r date, and secured 
as above set forth, in compromise settlement of the assets 
involved. 
In consideration of the· information submitted and in re-
liance upon your recommendation, you are authorized to in-
clude in some future petition to the court a request that you 
be authorized t{) accept the note of Harold F. and Genevieve 
]\f. l{anes for $3,411.70, due three years after date, and se-
cured as hereinabove indicated, in compro1nise settlement 
of your assets Nos. 305 and 806. vVhen the order is obtained, 
you will please forward for our files a copy of your petition 
. to the court, a certified copy of the order obtained thereon 
and a stipulation evidencing the terms of this settlement. 
Encl. E~i~I 
Very truly yours, 
GIBBS LYONS, 
Deputy Comptroller. 
PLAINTI·FF'8 EXHIBIT #1. 
FEDERAL DEPOSIT INSURANCE ~CORPORATION 
Washington 
July 31, 1935 
J\{r. Wm .• J. ~Chewning, Jr., Liquidator's Agt. 





William Cawley, Liquidator, etc. v. \H. E. Hanes. 
Dear Mr. Chewning: 
Subject: National Bank of Herndon, Va. 
In Liquidation-Asset, Harold 
F. flanes, No. 305 and 306. ' 
81 
Enclosed you will find letter from the 1office of the Comp-
troller of the Currency dated July 27th authorizing the ac-
ceptance of the composition of the subje~.t asset ·as outlined 
in your letter of June 27th. I 
Yours very truly, 
ALBERT H. DUDLEY, 
Chief New and Closed Bank Division. 
Encl. 
PLAINTIFF'S EXHIBIT #2. 
In the Circuit Court for Fairfax County, Virginia. 
'\Villiam Cawley, Liquidator for the Receiver, Federal De· 
posit Insurance Corporation, Plaintiff, 
v. • I 
Harold F. Hanes and H. E. Hanes, Defendants. 
DEPOSITIONS. 
Depositions of John l\tfcE. Garrett and l\Hss Elizabeth 
,Josephine Bayne taken before Eleanor L.: Chesley, Notary 
Public fo'r Fairfax County, Virginia, in the presence of the 
Honorable Walter T. ~IcCarthy, Judge of ~he Circuit ·Court 
of Fairfax County, Virginia, in the office of the said Judge in 
the County Office Building·, Fairfax Court \House, Virginia, 
on Tuesday, October 5, 1937, at 10:30 o'clock, A. M., to be 
read as evidence on behalf of the Plaintiff irl. the above cause 
no\v pending in the s~id Court. The depos1~ions were taken 
by agreen1ent of coujsel representing all p4rties and it was 
further agreed that he signing of said dipositions would 
be waived. 
I P~esent: George B. Robey, Esq., for the 
• Plaintiff; Fra$ L. Ball, Esq., 
· . for the Defendant. 
I 
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page 1 r JOHN MoE. GARRETT, 
being first duly sworn, deposes and says as follows : 
Questions by 1\tir. Robey: 
Q. Will you state your full name~ 
A. John McE. Garrett. 
Q. What is your business, Mr. Garrett? 
A. I have the title of Liquidator for Federal Deposit In-
surance Corporation. 
Q. On J"une 20, 1935, where were you employed~ 
A .• I was employed at Herndon, Virginia, for 1the Liquida-
tor for Federal Deposit Insurance Corporation. It was then 
the Receiver for the National Bank of Herndon. 
Q. Will·you look at this note and see if it came into your 
hands as Liquidator for Federal Deposit Insurance Corpora-
tion, as one of the assets. for the :Receiver~ 
A. Yes, I will say that it came into my hands as one of the 
assets delivered to me as Liquidator for the Receiver. 
Q. What note is it¥ 
A. It is a note dated July 21 1934, in the amount of $750.00, 
payable five months after date, with interest of $18.75 added 
at the time the note ·was discounted, which makes the face 
$768.17, payable· to National Bank of Herndon, Herndon, 
Virginia, and signed by :Harold !F·. Hanes and endorsed by 
H. E. Hanes. It is an ordinary promissory note. 
Q. Payable five months after date¥ 
A. Yes. 
Q. This numbet in lead pencil-No. P07-does that indi-
cate anything to you as Liquidator 1 
Mr. Ball: We admit that was the note and was carried 
as an asset in the trust. 
page 2 ~ Q. 1\Tr. Garrett, while you were acting as Liquida-
tor for the Receiver of the National Bank of Hern-
don, did you have an occasion to correspond with the maker 
and endorser of the note? 
A. Yes, I did. 
Q. 1\tir. Garrett, I hand you a carbon copy of a letter dated 
June 20, 1935, addressed to H. E. I-Ianes, Woodward Build-
ing, Washington, D. C. It has ·written at the bottom in typ-
ing ''John 1\L Garrett, Liquidator for Federal Deposit In-
surance ·Corporation, Receiver," and has initials jmgjejb. 
Will you kindly look at the carbon copy of that letter and tell 
me.if that lettel' was 'vritten by you? Did you write that 
letter? 
J 
William Ca · 83 
John lJi cE. Ga1·rett 
! 
A. Yes, I rem~mber it. 
1\:fr. Ball: I object to the letter; to any of the contents of 
the letter, and O"!Jr objection is· on the ground that it is im-
material and irrelevant. The question :involved here is the 
extension of the fnote· without the consent. or approval of the 
endorser, and th~re is nothing in this letter that affects that 
situation. ' 
Judge ~IcCarthy: Objection overruled for the time being 
Q. 1Ir. Garrett, you have read this letter, do you or do 
you not have an~ knowledge of the actu~l mailing of ~his let-
ter to Mr. Hanes? '1 • 
A. I can't rnalte a definite statement as to the actual mail-
ing. \Ve closed our office in the afternoon and the mail was 
taken either by nfiss Bayno, my s~crotary, or myself. Either 
she or I carried ·the mail to the post office when we closed in 
the afternoon. : , · 
Q. Do yon remember dictating and signing this letter and 
putting it with tlte mail in your office? ! 
.A. I do. 
Q. The l\iiss Bayne you speak of-is that l\Hss E. J. Bayne 
"rho is present here this n1orning1 
A. Yes. 
Q. She was yo:ur secretary while you, were Liquidator for 
the Federal Deposit Ir1surunce Corporation, at Herndon, Vir-
• • I r g1n1a f : 
page 3 ~ A. Yes. 
Q. Either she or you n1ailed the mail that went 
out of the office? 
A. Yes, sir. • , 
Q. Mr. Garret1., did you have any cqnversation with Mr. 
H. E. Hanes, the endorser, as to the pawmmft of the $750.00 
note? I 
~· I had severpl ~oufm;ences which yqu might term formal 
or Informal. both "11th :Mr. Harold F. ~aues and l\{r. H. E. 
Hanes, the endoifser of t.l1e note, and I 'am practically posi-
tive that at the tlme of the negotiations bohvcen l\fr.' Harold 
F. Hanes regardw1g assign1nent of that • trust by his father-
in-law over to th bank to secure two notes that. \Vere made 
solely by himsel 1 and his wife, that it "tas distinctly under-
stood between l\ft. Harold F. Hanes and !his father, ~fr. H. E. 
Hanes, that this note of $700.00 was not to be considered at 
all in the negotiations but 'vould be t~ken care of in the 
penalty either by Mr. Harold Hanes orrr. H. E. Hanes. I 
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lived at l\1:r. H. E. lianes' residence in Herndon for approxi-
rnately four or five 1nonths and on several occasions I dis-
cussed with hirn his obligations that he had to t4e trust. 
Q. You n1ean you hoarded at the hotne of :Nir. I-I. E. Hanes 
four or five 1nontbs 1 
A. Yes, I 1noved there in January, 1935, and I am prac-
tically positive. that I lived there certainly until J nne 1, 1935. 
It 1night be a little later than that. 
Q. You say you had negotiations with l\Ir. Harold F. Hanes 
and his wife on two notes that were assets of the bank? 
A. :Nir. I-Iarold F. Hanes had three notes in the bank. One 
note you have here this morning of $750.00. There was an-
other note of approxi1nately $100.00 which I think was signed 
by Harold F. ]Janes and Genevieve I-Ianes, his wife, and 
there was an additional note-I don't recall the 
page 4 ~ atnount but I think it was around $3,300.00, that 
was signed by Harold F. Hanes and Genevieve 
Hanes. 
Q. In the settlmncut, after it was broug·ht to your atten-
tion that Ilarold F. Hanes and Genevieve I-Ianes, his wife, 
had executed a deed of trust to Stanley B. Hanes, Trustee; to 
Willian1 Groon1e, what action if any did you have with l\fr. 
Hanes about securing· the Receiver for the indebtedness that 
you held as Liquidator? 
A. \Vhen it was di:-::coYered that he had placed this deed of 
trust on his property-! t1Iink it was placed on the property 
in 1\farch, 1935, the discovery of that was probably in June. 
-w·e only had a. limited tin1e to make any effort to off-set 
that trust, either by placing 1\lr. IIarolclllaues in bpnkruptcy 
or a settlmnent, because four n1onths was approaching, so 
when that 'vas discovered den1and was 1nade on ~{r. I-Iarold 
Hanes for payment of the notes and he made several propo-
sitions to settle his obligations, and out of the propositions 
evolved one to secure the notes rather than to take any ac-
tion to throw him into bankruptcy . 
. Q. In your negotiations with Harold F. I-Ianes was his 
father, H. E. Hanes, consulted about the matter, was he in 
on the conferences~ 
A. It is pretty hard to state definitely about something 
two years ago but I am practically positive that the entire 
siuation 'vas discussed with Harold F. Hanes and his father, 
H. E. I-Ianes, and I am practically positive that he was at a 
conference with those three in Mr. Hanes' home. A great 
deal of secrecy always surrounded ~{r. H. E. Hanes' obliga-
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tions. l-Ie did not especially care for 1\:Irs. Hanes to know 
that he was the endorser on the note. 
Q. You 1nean l\ir. I-:I. E. Hanes' wife y:_ 
A. Yes. 
Q. Your former statement previously; made was that Mr. 
H. E. Hanes and Harold F. Hanes agreed that this note for 
$750.00 was not to be taken into the deed of trust 
page 5 ~ would be taken care of in the penalty by H. E. 
Ifanes grew out of the conferences Y 
A. Yes, sir. It was distinctly understood that this note 
'vas not to be considered in it at all. 
Questions by l\Ir. Ball: 
Q. vVere you there when the petition of ~Ir. McDougall was 
tiled in Court~ 
A. VV11a t is the date? 
Q. It was 1narked on the back of the order November 7. 
A. I left Herndon, Virginia, in July or August, of 1935. 
Q. You have no independent recollection whether you were 
there or not~ 
.A. I would say that I was not. 
Q. You are not acquainted with the details of the arrange-
ment 1uade with l\fr. Harold Hanes on 'vhich the petition was 
filed with the Court's approval, are you~ 
A. As I recall, when I left Herndon an agreement between 
Ifarolcl F. I-Iancs and wife and l\f.r. Hroon1e had been exe-
cuted and a deed of trust that Harold l-Ianes had given to 
l\f r. Groon1c was in the possession-or, in my possession 
there at IIerndon. I an1 not pqsitive on that but I think that 
'vas the case. After we had secured these documents, the 
actual delivery of the notes and the original agr~ement for 
extension of time on the two obligations:,involved, later the 
office of the Comptroller of the Cur-rency in Washington, 
"rho is the advising authority for the Li 1uidator of national 
banks, probably required that an order of court be gotten 
confirming the settlement that had been completed. 
Q. Docsn 't the Comptroller require th t in all cases Y 
A. Yes. 
Q. That is a fixed policy-st: tutory? 
page 6 } A. Yes, sir. 1 
Q. You say t.h.at in this arrangement you had 
'vith Harold Hanes and his wife that the :$750.00 was not in-
volved? 
A. It was never involved. It was not considered in the 
question of that settlement at all. 
Q. No extension was considered? 
A. No. 
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Q. Are you certain 7 
A. Yes. 
Q. I want to read you the petition that was filed by Mr .. 
McDougal as Receiver : ''In settlement of the indo btcdness 
to the Receiver, Harold F: Hanes and wife and \.Villiam 
Groome agreed to assign to the Receiver the note secured 
by the first deed of trust above referred to, to secure the pay-
ment of the sum of $3,411.70, 'vith the agreement that the 
said Harold F. Hanes would be given ninety days fron1 ~he 
date the Court confirms the compositon to pay the $750.00 
note endorsed by H. E. Hanes.''' If what you say is correct, 
then there must have been some other arrangement made 
that you didn't know anything about¥ 
A. Any arrangements that I have made with ~ir. Harold 
F. Hanes were made ·with the knowledge of ~ir. H. E. I-Ianes, 
who was the endorser of the note. 
Q. I am not .asking· that. Did you have anything to do 
. with this petition? 
A. No. 
Q. Were you there when the petition was filed? 
A. No. 
Q. Do you claim that the arrangements on which the set-
tlement w·as based were made with you. 
A. They did not involve the $750.00 note in any 
page 7 ~way. . 
Q. I again ask you-what your explanation is of 
the statement in the petition is that the settlement 'vas based 
upon the agreement that the first trust deed securing tlie 
$~,411.70, and the other note would be extended for ninety 
days after-
1\Ir. Robey: I object on the ground that 1\Ir. Garrett has 
stated that the petition was filed by ~Ir. McDougal who suc-
ceeded him as Liquidator, and that he says he doesn't know 
anything about it. ~{r. Ball is calling on him to explain some-
thing that he doesn't know anything about. 
Judge ~IcCarthy: He has to say 'vhether-I think the 
question is proper. The objection is overruled. Let him an-
swer the question. 
A. 1\{y statement to you before was that I was under the 
impression that the actual papers, the deed of trust note, 
and that I v.ras under the impression that those had been de-
livered to the office prior to my leaving- Herndon. I am tes-
tifying· from men1ory of something that happened two years 
ago. 
' Q. Do I understand that you made all the arrangements 
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for this transaction before you went out as Liquidator and 
just passed on the information to your successor or did your 
successor conduct some of the arrangmnents f 
A. I was under the iiupression that the negotiations and 
the consummation of the deal had been con1pleted before I 
left Herndon, that is, the actual delivery. If there was any 
extension of tin1e as included in the agreement, ninety days 
on the $750.00, Mr. II. E. Hanes, the endorser of the note, 
knew about it. 
Q. How do you knowf 
A. Because 1vlr. H. E. I-Ianes knew w~at was taking place. 
Q. ·First you say no extension was agreed upon. 
A. I said before it is hard to pull out of rnen1ory something 
that happened over two years ago. 
page 8 ~ Q. Is your testin1ony at this n1oment that there 
'vas an extension or not. of the $750.00 note, or that 
you don't know~ . 
A. I don't knov.r whether it was or not but if there was an 
extension the endorser of the note knew all the arrange-
ments. 
Q. I understood you to say that 1\Ir. Hanes didn't want 
l\frs. I-Ianes to know anything about the endorsmnent? 
A. Yes. 
Q. You say that the conversations took place in her house~ 
A. Yes, 've discussed it there several times. 
Q·. In J\.frs. Ifanes own home, with Harold and his wife and 
H. E. Hanes, is that correct~ 
A. I don't. know about lVIrs. Harold Hanes. 
Q. I understood you to say that l\{i·. and 1\tlrs. Harold 
Hanes and H. E. Hanes were there in· his home. 
A. lVIr. Harold :Hanes lived approxilnately fifty yards di-
agonally across the street from his fatl~er's hmne. On sev-
eral occasions :Mrs. H. :E. Hanes 'vas· a\vay frorn her home 
at night and it is entirely possible tha~. even ~frs. Harold-
I-Ianes could have been do,vrl there and he matter discussed 
without ~Irs. lianes kno,ving about it. There 'vas a great 
deal of secreey surrounding· affairs ther . of ~Ir. H. E. Hanes 
and llarold Hanes. I-I. E. Hanes and ' rold Hanes seemed 
close and fan1iliar with each others affa 'i·s at all times. 
M:r. Robey: In any event, n1rs. II. E. )Hanes was not pres-
ent at these conferenees 'vith then1 ~ · 
A. I don't think l\f rs. H. E. Hanes eve knew that her hus-
band 'vas endorser of the note. 
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1\IIr. Ball: You wrote to lVIr. I-I. E .. Hanes on June 20, 1935, 
, more than six n1onths after the note was due, and stated that 
you wanted to call his attention to the. fact that the note was 
not paid and also notifying· him that Harold had 
page 9 } placed a trust on his property. You stated in that 
letter that you had had several conferences with 
Harold F. Hanes but no satisfactory arrangements had been 
made. At the time this letter was written you had been 
Liquidator for a numbers of months. Since January, 1935, 
you had been living· in the Hanes house, and you were nearly 
ready· to pass out of the picture~ 
A. At that time I didn't kno'v it. I had only three days' 
notice. 
Q. If you had conferences with ~Ir. H. E. Hanes at h~s 
home, why ·was it necessary to write him a letter to Wash-
ington calling attention to the fact that the note 'vas not paid? 
A. I would say the reason for that letter 'yas to advise 
him, to put n1y office on record as advising him as to what 
his son had previously clone. 
Q. Why didn't you mention the conferences with him and 
his son1 
lVIr. Robey: I object to that question. 
Judge ~IcCarthy: Objection overruled. 
A. I can't g·ive you any !Satisfactory explanation as to 
why that was not put into the letter. 
Questions by ~ir. Robey: 
Q. As Liquidator of the bank you had no authority to ex-
tend time on your own authority¥ I 
}t!r. Ball: I object. It is a question of law and on the fur-
ther ground that it is immaterial in this case because of the 
fact that the agreement was definitely set up and the petition 
is in Court, and that the Court's order was based on the entire 
proposition n1ade in Court. 
Judge McCarthy: Objection overruled. 
A. I had no authority without the consent of the Comp-
troller's Office to extend the time on any of them. 
And further t~is deponent saith not. 
----- --------- ----------, 
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page 10 ~ ELIZABEj'H JOSEPHINE BAYNE, 
being first duly sworn, deposes and says as fol-
lows: 1 
Questions by ~Ir. Robey: 
Q. Your full name is-
A. E·lizabeth Josephine Bayne. 
Q. In June, 1935, where were you employed 7 
A. At the National Bank of Herndon.: 
Q. W11at were your duties 7 
A. I was a stenographer and bookkeeper. 
Q. For \vhom? 
A. ~Ir. Garrett. 
Q. What was his position 7 
.A ..• Liquidator. 
Q. For whom' 
A. For the Federal Deposit Insurance Corporation, Re-
ceiver for the National Bank of Herndon. 
Q. Did. your duties as secretary to M;r. Garrett, did you. 
take dictation and write letters for him 7 
A. Yes. 
Q. \Vill you look at the carbon copy of this letter dated 
June 20, 1935, and state if that letter ·was dictated to and 
transcribed by you 7 
A. Yes, sir. . 
Q. Did your duties consist of placing· letters in envelopes 
and depositing them in the mail? ' 
.A. Yes, sir. 
Q. ·Can you state definitely whether or not you did or did 
not put this particular letter, addressed ~o 1\{r. H. E. Hanes, 
Woodward Building, Washington, D. C., . in the post office Y 
A. Yes. · j 
Q. You personally deposited that letter-
1 
you have a recol-
lection of putting that letter im.. the post office at · 
page 11 ~ Herndon, Virginia? I' 
A. ·Yes, sir~ I 
Q. Were you present at any of the conferences in the of-· 
flee between J\£r. Garrett and Mr. Haroldl F. Hanes and Mr. 
H. E. Hanes in connection \vith this mat~er? 
A~ Only in the adjoining room. : 
I 
Questions by ~Ir. Ball: i 
Q. You don't recall mailing this particular letter, do you Y 
A. Yes, I do, for the reason that we worked overtime. 
Q. Did you mail any other letters that :day? 
.A.. Yes, several. I recall that because i was to Mr. Hanes 
I 
! 
9_0 Supreme Court of Appeals of Virginia. 
E,lizabeth Josephine Bayne. 
and I had lived in his home and it would stand out in my 
mind. 
Q. Do you recall any other letters to him? 
A. I don't recall, I think there are some others on file. 
Q. How do you recall this one so distinctly and no others t 
A. Because it was only a short time since we had left that 
house. 
Q. You are positive on that day that you mailed this par-
ticular letter~ 
A. Yes, because we "rorked overtime that afternoon and 
went by the post office and took the mail. I dropped it in. 
Q. Do you ren1on1bor tbe day of the weekt 
A. No. 
Q. Do you recall any other letter in the batch that day? 
A. A letter to 1Irs. Genevieve 1\L Hanes, I think. 
Q. Any others~ 
A. I don't know. 
Q. Do you kno·w how many letters you mailed~ 
A. No. 
Q. Can you approximate the nu1nber~ 
A. No. 
Q. Just a few or fifty or seventy-five or a hun-
pag·e 12 ~ dred Y 
A. We never wrote that many. 
Q. Who was at the conference you spoke of in the adjoin-
ing room7 
A. Mr. Robey and :Mr. H. E. Hanes and ~fr. Haroldllanes 
and 1\frs. Hanes at different times. I don't remember who 
was in that particular conference. 
Q. 1\fr. George Robey? 
A. Yes. 
Q. Can you give us about when those conferences were 
heldf 
A. No, I could not. . 
Q. It was 'vhen 1\lr. Garrett was Liquidator? 
A. Yes. 
Q. \Vere there any conferences after he 'vas Liquidator f 
A. Not in that office. 
Q. You are certain that :Nir. I-I. E. Hanes 'vas in there and 
present at the conference~ ' 
A. I don't know how n1any but son1e, I know. 
Q. Do you know the talk at the conference, did you hear it? 
A. No, the door was closed. 
I 
I 
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Q. Has ~Ir. H. E. Hanes ever talkeCl to you about this 
transaction~ ! 
A. No, 
Q. Did he come to your office after this understanding was 
entered into 'vith · Harold and wanted to lrnow whether the 
$750.00 was being taken care of or not~ '1 
A. Not to n1y knowledge. I don't think he was ever there 
after Mr. Garrett left. 
Judge 1\ticOarthy: Is 1\tiiss Bayne still employed by the ·F:ed-
eral Deposit" Insurance Corporation~ : . 
A. Yes, sir. 
Q. Didn't he come to you and ask yov if the $750.00 note 
· was being- taken care of and you said yes, it is Y 
page 13 ~ A. I don't recall making si.1ch a statement be-
cause if it V{as I didn't kno·w. 
Q. Did yon prepare the petition in Court? 
A. No. 
Q. Do you know \vho-"\Vere you there ~after Mr. McDougal 
came as Liquidator f 
A. Yes. 
Q. Did you have another stenographer? 
.l\.. Yes, Miss l{irk. 
Q. Did you see ~.fr. Groome there at any time? In the of-
fice? 
A. No. 
1\{r. Robey: :M:iss Bayne, while you were in Herndon, where 
· did you live? : 
A. At 1\!Irs. H. E. Hanes fro1n the titile I came until the 
first of June. . . t Q. You remember approximately the time you came to · 
Herndon? . 
A. ,Janl.1arv 28. ~ 
. Q. The reason you remember about tlt"s letter as agaipst 
other letters is that vou had boa1·ded at the home of 1\{r. H. 
E. Hanes eitlwr at tliat time or closely p~or thereto and had 
written this letter, and I 
Judg·e J\IIcCarthy: Who is testifying~ , 
, Q. Do you remember distinctly having' mailed this letter? 
A. Yes, I do. 
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l\ir. Ball: Had these conferences been held before the let-
ter was mailed 1 
A. I would hestitate to say. There were conferences prob-
ably before and after. 
Q. Do you have any recollection at all about the dates of 
the confRronces ~ 
A. No; there were no notes taken and I 'vas not in the 
room. 
page 14 ~ Q. DooR the fact that the letter only mentions 
a conference with Harold F. llanos refresh your 
memorv as to whether 1Ir. H. E. Hanes had been there¥ 
, A. They had both been in the office and talked to lVIr. Gar-
rett at thP. house. 
Q. You saw then1 at the house too~ Talking about this 
matter7· 
A. 1'Ir. Garrett said thev were. I saw them. I lived there. 
Q. 'Vhen did you bear that¥ 
A. lie told you a while ago when-
Q. Isn't that the first thne yon heard him say that¥ 
A. No. 
Q. lie told von before that he had discussed it with them 1 
A. He didn;t give n1e anv of the content of the discussion. 
Q. Did he tell you prio;. to today that he had talked to· 
1\ir. II. E. I-Ianes a bout this 1natter ~ 
A. Yes. 
Q. ,,.,.hen? 
A. vVhen we were living there. 
Q. You did see them talking together7 
A. Yes. 
Q. You didn't hear then1 talking about this matter? 
A. No, sir. 
Q. Were those conferences before or after the letter was 
written~ 
A. Before. 
Q. So that if this matter 'vas discussed with 1\{r. H. E. 
Ha_nes in his home it "ras before this letter 'vas 'vritten, be-
cause both of you had moved away before the letter was writ-
ten? 
A. Yes. 
Q. Do you know why the letter only refers to a conference 
with ~Ir. :Harold Hanes? 
page 15 } A.. No, I don't. 
I 
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And further this deponent saith not.· 1 
I 
~~[r. Ball: I withdra'v my objection to the admission of 
the letter in the evidence. 
State of Virginia, · 
County of Fairfax, to-wit: 
I, Eleanor L. Chesley, a Notary Public for Fairfax County, 
Virginia, do hereby certify that the foregoing depositions 
of .John lVIcE. Garrett and Elizabeth Josephine Bayne were , 
duly ta~en and sworn to before me at the thne,, place and for 
the purposes noted in the caption hereof. 
Given under rny hand this 5th day of October, 1937. 
ELEANOR L~ CHESLEY, 
Notary Public for Fairfax County, Va. 
:My commission expires February 8, 1941. 
~ir. Hanes testifies that he never receiv:ed original of this 
letter: 
l\:lr. H. E. Hanes 
\V oodwa nl Building 
vVashington, D. Q. 
· Dear :Nir. :Hanes: 
June 20, 1935 
This is to call vour attention to the fact that the note of 
Harold F. Hanes· in the amount of $750 dated .July 2, 1934, 
payable -five months after date with inter~st from date, on 
which you appear as endorser, has not been paid. 
This is to advise you furtlwr that on Ma1~h 6, 1935, Harold 
F. Han-es placed a deed of trust in the amount of $6,500 
ag-ainst his property located in the town \of Herndon, said 
deed of trust being drawn in favor of .Stanl~y B. Hanes, Trus-
tee for a ~ir. Groom. l 
This office l1as had several conferences w~th Mr. Harold F'. 
Hanes relative to the payn1ent of this obligation, and no sat-
isfactor~r arrangements for settlement of\! same have been 
n1acle. I have today notified ~fr. Ifan€s th~t unless satisfac-
tory arrang·ements are made for the payment of his ollliga-
tions to the National Bank of Herndon on or before June ' 
94 Supreme Court of Appeals of Virginia. 
24, 1935, said obligations will be placed in the hands of my 
attorney for collection. 
JMG:EJB 
Very truly yours, 
JOHN M. GARRETT, 
Liquidator for Federal Deposit Insurance 
Corporation,. Receiver 
In the Circuit Court for Fairfax County, Virginia 
William Cawley, Liquidator for the Receiver, Federal De-
posit Insurance Corporation, Plaintiff, 
'V. 
Harold F. Hanes and H. E. Hanes, Defendants. 
DEPOSITIONS. 
Filed in the Clerk's Office of the Circuit Court of the 
County of Fairfax, Virginia, this 7th day of October, 1937. 
Teste: 
TH01\1:AS P. CHAPMAN, JR., 
De·puty Cl~rk. 
Stenographic fee for taking depositions $7 .50. 
ELEANOR L. CHESLEY. 
A Copy-Teste : 
M. B. 'V ATTS, C. C. 
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